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PREFACE. 



A REPORT of this trial is submitted to the public, not alone 
because it was a capital trial of more general interest to the 
public than any which has taken place in New England since 
the trial of Prof. Webster, but also because a very general desire 
has been expressed by gentlemen of the legal profession that 
an accurate legal statement should be published. The Editor is 
indebted to the full notes of the learned and courteous Attorney- 
General, Hon. Charles Allen, the minute^ of his associate, Mr. 
Somerby, to the testimony taken by Albert Mason, Esq., — 
who took notes at the trial for the benefit of counsel on both 
sides, — as well as the reports of the press, for the record of the 
testimony. The Attorney-General has also kindly written out 
bis most eloquent argument, but the argument of Mr. Somerby 
is gathered from the material which he has been able to furnish, 
mostly from his memory, and from the reports which appeared 
in the daily press. He has been unable, amid the pressing duties 
of his profession, to recall with exactness a speech which con- 
sumed five hours in its delivery. 

The charge of Chief Justice Chapman is published from his 
own revision of a very accurate phonographic report, which 
required only a few verbal corrections. 

The Editor alone is responsible for the notes, and for the 
accuracy of the report 



TRIAL OF SAMUEL M. ANDREWS 



BEFORE THE 



SUPREME JUDICIAL COURT OF MASSACHUSETTS. 



HON. REUBEN A. CHAPMAN, Chief Justice. 
HON. DWIGIIT FOSTER, ) 
HON. JOHN WELLS, ^ Associate Justices. 

HON. JAMES D. COLT. ) 

The following indictment was found and returned into the 
Superior Court, within and for the County of Plymouth, by the 
Grand Jury for the county, on the 18th day of June, a. d. 1868, 
Devens, J., presiding: — 

COMMONWEALTH OF MASSACHUSETTS. 
Plymouth, ss. 

At the Superior Court begun and holden at Plymouth^ within and 
for the County of Plymouth^ on the second Monday of June^ in 
the year of our Lord one thousand eight hundred and sixty ^ 
eight : — 

The Jurors for the Commonwealth of Massachusetts on their 
oath present:. That Samuel M. Andrews, of Kingston, in the 
County of Plymouth, on the twenty-sixth day of May, in the 
year of our Lord one thousand eight hundred and sixty-eight, at 
Kingston, in the County of Plymouth, aforesaid, in and upon 
one Cornelius Holmes, feloniously, wilfully, and of his malice 
aforethought, did make an assault ; and that the said Samuel M. 

1 
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Andrews, then and there, with a certain stone, him, the said Cor- 
nelius Holmes, in and upon the back part of the head of the said 
Cornelius Holmes,, then and there, feloniously, wilfully, and of 
his malice aforethought, did strike, giving unto the said Cornelius 
Holmes, then and there with the stone aforesaid, by the stroke 
aforesaid, in manner aforesaid, in and upon the back part of the 
head of the said Cornelius Holmes, one mortal wound of the 
length of three inches and of the depth of one inch ; of which said 
mortal wound the said Cornelius Holmes, then and there instantly 
died ; and so the jurors aforesaid, upon their oath aforesaid, do 
say that the said Samuel M. Andrews, him the said Cornelius 
Holmes, in manner and form aforesaid, then and there feloniously, 
wilfully, and of malice aforethought, did kill and murder; against 
the peace of the said Commonwealth, and contrary to the form 
of the statute in such case made and provided. 

And the jurors aforesaid, upon their oath aforesaid, do further 
present: That the said Samuel M. Andrews, at Kingston afore- 
said, in the County of Plymouth aforesaid, on the twenty-sixth 
day of May, in the year of our Lord one thousand eight hundred 
and sixty-eight, in and upon the said Cornelius Holmes, feloni- 
ously, wilfully, and of his malice aforethought, did make an 
assault ; and that the said Samuel M. Andrews, certain stones in 
and upon the back part of the head of the said Cornelius Holmes, 
then and there feloniously, wilfully, and of his malice afore- 
thought, did cast and throw; and that the said Samuel M. 
Andrews, with the stones aforesaid, so as aforesaid cast and 
thrown, the aforesaid Cornelius Holmes, in and upon the back 
part of the head of the said Cornelius Holmes, then and there 
feloniously, wilfully, and of his malice aforethought, did strike, 
penetrate, and wound, feloniously, wilfully, and of his malice 
aforethought, then and there giving to the said Cornelius Holmes, 
by the casting and throwing of the stones aforesaid, in and upon 
the back part of the head of the said Cornelius Holmes, one 
mortal wound, bruise, fracture, and contusion, of the breadth of 
three inches and of the depth of one inch, of which said mortal 
wound, bruise, fracture, and contusion, the said Cornelias Holmes 
then and there instantly died; and so the jurors aforesaid, upon 
their oath aforesaid, do say that the said Samuel M. Andrews, 
him the said Cornelius Holmes, in the manner and by the means 
aforesaid, feloniously, wilfully, and of his malice aforethought, 
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did kill and murder ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided. 

And the jurors aforesaid, upon their oath aforesaid, do further 
present : That the said Samuel M. Andrews, at Kingston afore- 
said, in the County of Plymouth aforesaid, on the twenty-sixth 
day of May, in the year of our Lord one thousand eight hundred 
and sixty-eight, in and upon the said Cornelius Holmes, feloni- 
ously, wilfully, and of his malice aforethought, did make an 
assault, and that the said Samuel M. Andrews then and there, 
with some instruments and weapons to the said jurors unknown, 
him the said Cornelius Holmes, in and upon the back part of the 
head of the said Cornelius Holmes, then and there, feloniously, 
wilfully, and of his malice aforethought, did strike, giving unto 
the said Cornelius Holmes, then and there, with the instruments 
and weapons aforesaid, by the stroke aforesaid, in manner afore- 
said, in and upon the back part of the head of the said Cornelius 
Holmes, one mortal wound, of the breadth of three inches and of 
the depth of one inch, of which said mortal wound the said Cor- 
nelius Holmes then and there instantly died ; and so the jurors 
aforesaid, upon their oath aforesaid, do say, that the said Samuel 
M. Andrews, him the said Cornelius Holmes, in the manner 
aforesaid, and by the instruments and weapons to the said jurors 
unknown, then and there feloniously, wilfully, and of his malice 
aforethought, did kill and murder; against the peace of the said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided. 

JOHN IL BOURNE, 

Foreman of the Grand Jury. 
EDWARD L. PIERCE, District Attorney. 

On the same day the Court ordered " That the sheriff of 
said county, or his deputy, as soon as may be, serve the said 
Samuel M. Andrews with a copy of said indictment, with this 
order, notifying him that the indictment will be entered at the 
Supreme Judicial Court, next to be held at Plymouth, in said 
County of Plymouth, on the third Tuesday of October, in the 
year of our Lord eighteen hundred and sixty-eight, and that 
notice of said indictment be also given to the Chief Justice of 
the said Supreme Judicial Court by the clerk of this court." 

The prisoner had been committed by Albert Mason, Esq., 
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Andrews, then and there, with a certain stone, him, the said Cor- 
nelius Holmes, in and upon the back part of the head of the said 
Cornelius Hohues,. then and there, feloniously, wilfully, and of 
his malice aforethought, did strike, giving unto the said Cornelius 
Holmes, then and there with the stone aforesaid, by the stroke 
aforesaid, in manner aforesaid, in and upon the back part of the 
head of the said Cornelius Holmes, one mortal wound of the 
length of three inches and of the depth of one inch ; of which said 
mortal wound the said Cornelius Holmes, then and there instantly 
died ; and so the jurors aforesaid, upon their oath aforesaid, do 
say that the said Samuel M. Andrews, him the said Cornelius 
Holmes, in manner and form aforesaid, then and there feloniously, 
wilfully, and of malice aforethought, did kill and murder; against 
the peace of the said Commonwealth, and contrary to the form 
of the statute in such case made and provided. 

And the jurors aforesaid, upon their oath aforesaid, do further 
present: That the said Samuel M. Andrews, at Kingston afore- 
said, in the County of Plymouth aforesaid, on the twenty-sixth 
day of May, in the year of our Lord one thousand eight hundred 
and sixty-eight, in and upon the said Cornelius Holmes, feloni- 
ously, wilfully, and of his malice aforethought, did make an 
assault; and that the said Samuel M. Andrews, certain stones in 
and upon the back part of the head of the said Cornelius Holmes, 
then and there feloniously, wilfully, and of his malice afore- 
thought, did cast and throw; and that the said Samuel M. 
Andrews, with the stones aforesaid, so as aforesaid cast and 
thrown, the aforesaid Cornelius Holmes, in and upon the back 
part of the head of the said Cornelius Holmes, then and there 
feloniously, wilfully, and of his malice aforethought, did strike, 
penetrate, and wound, feloniously, wilfully, and of his malice 
aforethought, then and there giving to the said Cornelius Holmes, 
by the casting and throwing of the stones aforesaid, in and upon 
the back part of the head of the said Cornelius Holmes, one 
mortal wound, bruise, fracture, and contusion, of the breadth of 
three inches and of the depth of one inch, of which said mortal 
wound, bruise, fracture, and contusion, the said Cornelius Holmes 
then and there instantly died; and so the jurors aforesaid, upon 
their oath aforesaid, do say that the said Samuel M. Andrews, 
him the said Cornelius Holmes, in the manner and by the means 
aforesaid, feloniously, wilfully, and of his malice aforethought. 
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did kill and murder ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided. 

And the jurors aforesaid, upon their oath aforesaid, do further 
present : That the said Samuel M. Andrews, at Kingston afore- 
said, in the County of Plymouth aforesaid, on the twenty-sixth 
day of May, in the year of our Lord one thousand eight hundred 
and sixty-eight, in and upon the said Cornelius Holmes, feloni- 
ously, wilfully, and of his malice aforethought, did make an 
assault, and that the said Samuel M. Andrews then and there, 
with some instruments and weapons to the said jurors unknown, 
him the said Cornelius Holmes, in and upon the back part of the 
head of the said Cornelius Holmes, then and there, feloniously, 
wilfully, and of his malice aforethought, did strike, giving unto 
the said Cornelius Holmes, then and there, with the instruments 
and weapons aforesaid, by the stroke aforesaid, in manner afore- 
said, in and upon the back part of the head of the said Cornelius 
Holmes, one mortal wound, of the breadth of three inches and of 
the depth of one inch, of which said mortal wound the said Cor- 
nelius Holmes then and there instantly died ; and so the jurors 
aforesaid, upon their oath aforesaid, do say, that the said Samuel 
M. Andrews, him the said Cornelius Holmes, in the manner 
aforesaid, and by the instruments and weapons to the said jurors 
unknown, then and there feloniously, wilfully, and of his malice 
aforethought, did kill and murder; against the peace of the said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided. 

JOHN H. BOURNE, 

Foreman of the Grand Jury. 
EDWARD L. PIERCE, District Attorney. 

On the same day the Court ordered "That the sheriff of 
said county, or his deputy, as soon as may be, serve the said 
Samuel M. Andrews with a copy of said indictment, with this 
order, notifying him that the indictment will be entered at the 
Supreme Judicial Court, next to be held at Plymouth, in said 
County of Plymouth, on the third Tuesday of October, in the 
year of our Lord eighteen hundred and sixty-eight, and that 
notice of said indictment be also given to the Chief Justice of 
the said Supreme Judicial Court by the clerk of this court." 

The prisoner had been committed by Albert Mason, Esq., 
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Trial Justice, to await an examination, but had not been exam- 
ined, and was then in gaol in said Plymouth. He was not 
brought into court, but a warrant and mittimus were issued by 
the Court for his arrest and commitment. On the third Tuesday 
of October, a. d. 1868, the prisoner was accordingly arraigned 
at the law Term of the S. J. Court, before the Chief Justice, and 
Associate Justices Hoar, Gray, and Wells, and pleaded " Not 
Guilty." 

The -Chief Justice then inquired of him if he was provided 
with counsel. Charles G. Davis, Rsq., informed the Court that 
he appeared as counsel, at the request of the prisoner, and that 
Gustavus A. Somerby, Esq., of Boston, had also been consulted ; 
that it was the desire of the prisoner that these gentlemen should 
act as his counsel, if they might be confirmed by the Court. 
The Court thereupon assigned them as counsel for the defence. 
The Chief Justice then inquired of Mr. Davis if he knew of any 
reason why the trial could not be had during the first week in 
December. Mr. Davis stated that he knew of nothing to prevent 
the trial at that time, unless the prisoner should be embarrassed 
by the detention of a photograph of the deceased, belonging to 
the prisoner, which was now in the hands of a relative of the 
deceased. The Court inquired whether the relative was not 
within the jurisdiction of the Court. Mr. Davis replied that the 
photograph was not wanted as evidence, any further than for the 
purpose of identification of the deceased by another witness, and 
it might be impracticable to obtain it by a " duces tecum.^^ The 
Attorney-General thereupon assured Mr. Davis that the photo- 
graph would be furnished by the friends of the deceased. 

Mr. Davis then presented informally a motion to the Court, 
that the Attorney-General be required to allow the prisoner's 
counsel to inspect certain articles of personal property in the 
hands of the government; 1st, articles belonging to the pris- 
oner, and taken from his premises, including, among other things, 
a portion of fence which had been severed from the realty. These 
articles were impounded under no defined rule of law ; 2d, the 
clothing and skull of the deceased, and the articles found upon 
his person. 

Mr. Davis claimed that by the rule and practice of our courts 
in capital cases, a list of the witnesses examined before the 
grand jury was furnished the prisoner.^ The manifest intention 

^ See Commonwealth o. Knapp, 9 Pick. R. 498. 
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of this rule was to prevent surprise, and to allow the prisoner or 
bis counsel the fullest opportunity to explore the evidence. The 
spirit of this rule would extend to physical objects, mute wit- 
nesses, which were as much evidence as the testimony of living 
witnesses. It might be necessary to inspect these articles in the 
presence of an expert, and to decide upon inspection whether 
chemical tests or examinations should, or might, with the future 
consent of the government, be applied to them, by experts pro- 
duced by the prisoner. If such examinations had been already 
made by the government, he had not been notified, nor had 
former counsel for the prisoner, and he therefore claimed a right 
to make such examinations as the government might make, not 
defacing or obliterating the entire object, or destroying its iden- 
tity. Otherwise a prisoner is at the mercy of ex parte experts, 
without the power to test them by a mere cross examination at 
the trial. He had understood the learned Attorney- General had 
signified his consent to act as the Court should direct, but 
claimed the right to designate or approve of the experts the pris- 
oner might select, and that all experiments or tests should be 
made in the presence of some party acting for the government — 
the articles to remain under the general charge of an oflScer, who 
shall also be present. 

The Attorney-Greneral stated that Mr. Davis had misunder- 
stood him. He was willing to submit most cheerfully to any 
direction which the Court may have authority to make. 

Mr. Davis replied that he had supposed, from a hasty reading 
of a letter from the Attorney-General, that he was willing to sub- 
mit to the advice, or order of the Court, and thereupon read the 
following letter, to show the position of the Attorney- General 
upon the matter in question : — 



.} 



COMMONWEALTH OF MASSACHUSETTS. 

Attorney General's Office, 

Boston, 30 Court St., July 31, 1868 
Hon. Charles G. Davis: 

Dear Sir^ — I have considered the request contained in your 
note of July 20th, for leave to examine certain articles held as 
instruments of evidence, to be used on the trial of S. M. An- 
drews ; and have made up my mind, not with reference to what 
I might be willing to do in a single case, but with reference to 
what ought to be done, as a rule, in such cases. 
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I do not think a prosecuting officer should exhibit in advance 
his instruments of evidence, which can be judged of by inspection 
at the trial, any more than he should give information what 
witnesses he intends to call, or what their testimony will be. 

In regard to instruments of evidence which require Scientific 
experiments, such as cannot properly be made in court, in order to 
judge of them correctly, a more liberal rule may properly be 
adopted. If I had such instruments, requiring such experi- 
ments to be made hereafter, I would allow one or more approved 
experts, named by you, to attend the making of the experiments. 
But no such experiments remain to be made, that I am aware of. 

Under this state of things, if you wish to have a scientific 
examination made of the clothing mentioned by you, or the rail 
for blood-stains, I will allow it to be done by any experts you 
may name, who are approved by me ; such examination to be in 
the presence, and under the full observation of one or more 
experts to be designated by myself; and the articles to remain 
under the general charge of an officer, who shall also be present 

This is what seems to me to be the proper course, after much 
consideration, and after having the advantage of the best advice 
attainable. If this does not meet your wishes fully, I shall most 
cheerfully submit to any direction which the Court may have 
authority to make, in the premises. My only wish is to do ray 
exact duty, both to the prisoner and the public; 

I am very respectfully and truly yours, 

CHARLES ALLEN. 

Mr. Davis objected that if the prisoner had any rights in the 
claim made, the government should not dictate who his experts 
should be, or, in other words, designate the witnesses for the 
defence. 

The Court took time to consider the question, and in the after- 
noon stated that they should make no order, and had no advice 
to give the Attorney- General upon the matter presented in the 
morning, but they would take notice of the motion, and if the 
prisoner was surprised at the trial by the production of articles, 
or the testimony of experts, concerning articles or instruments 
not presented for inspection, the fullest opportunity would be 
granted the prisoner to test or control the evidence, by postpone- 
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ment, or otherwise, as might seem necessary.^ The Court there- 
upon assigned the trial, at an adjourned session, to be held on 
Tuesday, December 1, 1868. 

Tuesday, December 1, 1868. 

The court opened at 11 o'clock. Justices Hoar and Gray did 
not sit at the trial. 

Hon. Charles Allen, Attorney-General, and Edward L. Pierce, 
Esq., District Attorney, appeared for the Commonwealth. Gus- 
tavus A. Somerby and Charles G. Davis, Esquires, for the prisoner. 

This being an adjourned term, the court was not opened with 
prayer. 

The prisoner having been placed at the bar, the Attorney-Gen- 
eral made the usual formal motion that a jury be impanelled to 
try the prisoner. 

Chief Justice. Mr. Clerk, proceed to impanel jurors. 

The Clerk, Wm. H. Whitman, Esq., orders the crier to make 
proclamation to all persons summoned as jurors, and proclama- 
tion is made accordingly. 

The Clerk then calls the list of jurors, eighty-three in number, 
summoned for the trial, all of whom answer to their names. 

Chief Justice. The Clerk will now call the names again, and 
any person who has an excuse for not serving at all on a jury at 
this time, will make himself known. The juror will then be sworn 
and state his excuse. 

Mr. Davis. We do not wish to waive any rights of securing 
our challenge, if persons do not excuse themselves, who are not 
qualified by law, and are exempt from sitting on the jury at this 
trial. In Commonwealth v. Rogers it has been decided that a 
challenge for cause, if first made, waives the right of peremptory * 
challenge afterward. This case extended in point of fact to chal- 
lenges for opinions merely, but one juror who may be called is 
related to the deceased, and we do not wish to waive a right to 
challenge, by a suggestion made to the Court that he is related, 
if it should turn out that he is not so nearly related as to dis- 
qualify him in the opinion of the Court. Others are exempt 
under the statute for other causes. 

' It was understood at the bar, thoug^h not expressly stated by the Court, tliat 
the Coyrt had no power to order what course the government counsel should 
pursue. The Attorney -General afterwards, before the trial, permitted the articles to 
be exhibited to the prisoner's counsel by an officer, without comment or explanation. 
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Chief Justice. I think you have the right to make the sugges- 
tion to the Court, at the proper time, without waiving any rights. 

The Clerk called the roll, and no juror asked to be excused, or 
claimed exemption. 

Chief Justice. Mr. Clerk, you will now proceed to impanel 
the jury ; you will inform the prisoner that he is entitled to 
twenty-two peremptory challenges. 

The Clerk thereupon gave the formal notice to the prisoner. 

The name of the first juror on the list was then called, and he 
was challenged. 

Attorney- General. I would like to have the jurors asked the 
statute questions. 

Silas B. Allen was then called — "not challenged'' — and 
sworn by the Clerk to make true answers. 

Cliief Justice, I wish all jurors to hear what I am about to 
say. (Reads from General Statutes, ch. 132, sec. 29.) 

** Tho Court shall, on motion of either party in a suit, examine on oath any 
person who is called as a juror therein, to know whether he is related to either 
party, or has any interest in the cause, or has expressed or formed any opinion, or is 
sensible of any bias or prejudice therein ; and the party objecting to the juror may 
introduce any other competent evidence in support of the objection. If it appears 
to the Court that the juror does not stand indifferont in the cause, another shall 
be called and placed in his stead for the trial of the cause." 

Also ch. 172, sec. 5 : 

" No person whose opinions are such as to preclude him from finding a defend- 
ant guilty of an offence punishable with death, shall be compelled, or allowed, to 
serve as a juror on the trial of an indictment for such offence." 

The object of the statute is that no person shall be compelled 
•to violate his conscience, and that neither the prisoner nor the 
Commonwealth shall be compelled to take a juror unless he is 
impartial. Mere impressions gathered from the newspapers from 
a cursory reading, or from rumor with regard to the prisoner, are 
not enough to exempt, but if a juror has formed or expressed an 
opinion, or is sensible of such a bias as would affect his judg- 
ment, or preclude him from entertaining the case fairly, in either 
case he must be excused. 

The Chief Justice then put the statute questions, which were 
answered in the negative, and Silas B. Allen, of Marion, was 
then sworn as a juror. 
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Edwin C. Ames, the fourth person called, answered, " I cannot 
say I have not formed an opinion from the newspapers." 

Chief Justice. If your reading has prejudiced you so that you 
could not give an honest verdict, or if you have made up or 
expressed any opinion, you cannot serve. 

Answer. I think I must answer, I have. 

Chief Justice. Stand aside. 

Resolved W. Bolles was the tenth juror called. 

Mr. Davis. Will the Court be kind enough to inquire 
whether he is a constable ? 

To an inquiry by the Court, he announced that he was a con- 
stable, and was set aside. 

Nathan Chandler was the nineteenth person called. 

Mr. Davis. This juror and two others are summoned from 
Kingston, the town in which the homicide is alleged to have 
been committed. We ask the Court, by the authority of Cow- 
monweaUh v. Hayden, 4 Gray, 18, to excuse jurors from that 
town. 

Attorney- General. I shall leave that question to your Honors. 

Chief Justice. On the whole, the Court think it but reason- 
able they should be passed over, no objection being made on the 
part of the government. 

Willard Ellis was the thirtieth person called. 

Mr. Davis. Will the Court ask the witness if he is over sixty- 
five years of age ? 

To an inquiry by the Court, he answers that he is more than 
sixty-five years of age, and is set aside. 

The panel was complete after calling the thirty-fifth juror ; one 
only having been set aside for prejudice, one for conscientious 
scruples, two because they were not qualified under the statute, 
two because of residence in Kingston ; and nineteen were per- 
emptorily challenged. 

Note. — In tliis case eighty-three jurors were ordered, five froto eacli of six towns 
in tlic county, and three from all the others, except tlie town of Hull, from which 
one only was summoned. Gen. Statutes, ch. 132, sec. 11, provide that ** Tlie clerks 
in issuing the venires shall require from each town and city a number of jurors as 
nearly as may be in proportion to their respective numbers of inhabitants, so as to 
equalize, as far as possible, the duty of serving as jurors.'* In this case the prisoner's 
counsel had no reason to challenge the array ; but it may well be doubted whether 
the jurors were properly apportioned. If not, qiuEre, whether either party can take 
advantage of it, or whether the statute is merely directory, or to be availed of by the 
juror alone. See Appendix A. 
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The jury thereupon, consisted of the following persons: — 

Silas B. Allen, of Marion (carpenter). 
HiRA W. Bates, of Hanover (shoe manufacturer). 
EzEKiEL Bemis, of Pembroke (lumber manufacturer). 
Eleazer C. Bennett, E. Bridgevvater (machinist). 
Lemuel Bradford, Plymouth (collector of taxes). 
Herschel E. Brigos, Plympton (innkeeper). 
Nathan L. Gary, N. Bridgewater (shoe manufacturer). 
Joseph Clapp, So. Scituate (farmer). 
Sylvanus Clapp, So. Scituate (farmer). 
John Cook, Halifax (painter). 
Solomon K. Eaton, Mattapoisett (civil engineer). 
Jesse Harlow, Plymouth (merchant). 

The Court appointed Mr. Eaton foreman of the jury, and 
ordered all jurors not impanelled to be excused. 

The indictment having been read, and the issue stated to the 
jury in the usual form, the District Attorney proceeded to open 
the case. 

May it please your Honors^ and you^ Mr, Foreman^ and Gentle- 
. men of the Jury : — 

By the custom prevailing in capital trials, it becomes my duty 
to open the case against the prisoner, by giving you an outline of 
the evidence, and a brief statement of the principles by which 
your judgment is to be guided. The able and experienced coun- 
sel, who are to follow at a later stage, for the Commonwealth 
and the accused, will comment at length upon the testimony of 
witnesses, and the inferences which should be drawn from it. 

Wednesday, the twenty-seventh day of May last, will ever be 
marked as a bloody day in the calendar of the town of Kingston. 
Before most of the people had begun their daily work, before 
many had taken their morning meal, before it was known beyond 
two or three households that he had disappeared, the dead body 
of a well known citizen, Cornelius Holmes, was found on a cart 
road in a wooded piece of land, about forty-one rods from the 
most frequented street of the village, lying prostrate, his head 
mangled, his skull crushed, the muscles of his body rigid, the 
gray locks of his hair adhering to the bloody stones which lay 
scattered about, pools .of blood near by, — all around, the marks, 
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not of a mortal struggle between combatants quite or nearly 
matched, but rather of a pursuing fiend, striking blow after blow 
upon a blinded, flying, staggering, helpless victim. " Who could 
have done the deed ? " was the one question of the spectators 
who gathered rapidly at the scene of crime. Revenge could not 
have prompted it; for the deceased had not an enemy in the 
world. His life had been secluded, never mingling in the asso- 
ciations and activities in which mortal enmities are engendered. 
It did not appear to be a case of robbery ; for the robber, except 
to save himself, rarely does more than to disable. Besides, the 
highwayman would be expected to do a more perfect work, and 
not to leave seven hundred dollars and more upon the person of 
his victim. The life of the deceased could not have been taken in 
self-defence ; for no man in self-defence ever found it necessary to 
thus butcher and mangle an assailant, inflicting blow upon blow 
after the stricken man must have become helpless and dying, if 
not already dead. One of these several blows would have been 
quite enough to benumb, disable, and drive away an assailant. 
Never in human experience were such wounds inflicted in self- 
defence. Besides, the justified man-slayer would, as an honest 
man, at once have reported the encounter in which necessity had 
compelled him to resort to the dread extremity. It could hardly 
have been a homicide, committed in heat of blood ; for there must 
have been a moment for reflection, for the blood to cool, before 
that terrible succession of blows had ended. 

It was evidently a murder^ — a murder of rare atrocity, a mur- 
der in which the felon meant to make it sure that his victim 
should not live to speak his name as the murderer. But, " who 
could have done it?" was still the absorbing question. No sus- 
picious persons were seen lurking in the village. It is very much 
a homogenous community where each man is known to nearly 
all. There were no persons living in it supposed to be danger- 
ous. There were no haunts where vice and crime have their 
hiding-places. Men looked deeply into each other's faces, and 
seemed to say, " Who of us can it bte ? Have we a murderer 
among us? Is there any one in this community who can have 
an interest to tempt him to this savage deed ? " 

Those were hours, as we may well conceive, of terrible sus- 
pense in that neighborhood. One man bore the knowledge of 
the awful mystery in his breast. 
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It is proper now to state the last that was known of the 
deceased before his death, the circumstances connected with the 
finding of his body, and his personal relations with the prisoner. 

Cornelias Holmes was fifty-three years of age, a bachelor, a 
boarder in the house of Erastus Leach, with whom he had lived 
for two years. Mr. Leach's house is on the main street of the 
village, called the Bridgewater road, about one hundred and fifty 
rods from the house of Andrews. Mr. Holmes had no occupa- 
tion. He was worth nearly twenty thousand dollars, and had 
the income of ten thousand more. He was a retiring person, 
indisposed to society, and having few associates. The only 
person with whom he was at all intimate was the prisoner. 
Andrews came to see him once a week or so, staying late. 
Holmes visited Andrews in return, and was often accompanied 
home by him. He gave Andrews miscellaneous presents, — 
clothing, furniture, and the free use of a lot of real estate adjoin- 
ing Andrews' homestead, — and stored his silver ware at his 
house. The two went occasionally to Boston together. They 
were connected with different religious bodies, and each was 
respectively quite interested in his own. Holmes being a Baptist, 
and Andrews an Orthodox Congregationalist. But this differ- 
ence of religious association^ did not mar their relations. 

On Tuesday evening, May twenty-sixth, between six and 
seven o'clock, Andrews sent a note to Holmes by a young lad, 
Charles Newcomb, which was delivered in a few moments. The 
note will be given in evidence. It assumes a previous request 
of Holmes for Andrews to come and see him before Holmes went 
to Boston ; states his inability to do so for the reason that he shall 
have to work out in his garden that (Tuesday) evening as long 
as he can see ; proposes that Holmes shall come to his house if 
he wishes to see him (Andrews) for anything in particular, and 
says that he shall be about home till about half-past eight, when 
he shall go to the store. The store is near the railroad depot in 
Kingston. The shortest and usual way by foot from Andrews' 
house to the store, is through a wooded tract back of his garden, 
and then through the cemetery by a path which passes within 
a few steps of the spot where the body of Holmes was found. 
Holmes, receiving the letter, left Leach's about seven and a 
half o'clock. 

There were two ways of going firom Leach's to Andrews' ; one 
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by the main street, the other a more retired one, through the cem- 
etery and the piece of woodland already named, to the back of 
Andrews' garden. Holmes was seen to pass into the cemetery, 
and after that spoke with no one but the prisoner. About eight 
o'clock Mr. David Delano, having a small matter of business with 
Andrews, and going to his house, saw a man in the garden con- 
versing with him, whose voice he recognized as that of Holmes. 
Andrews seeing Delano, left the place where he was talking with 
Holmes, and went towards Delano. The business was finished 
in five minutes or so, and Mr. Delano went away without speak- 
ing to Holmes, or recognizing him, except by his voice. A little 
while after, say eight and a half o'clock, Mr. Delano, at his house, 
and two women, Nancy Vaughan and Rebecca Holmes, respect- 
ively at theirs, heard sounds of distress and of blows ; but as they 
were not prolonged, they gave no alarm, and thought no more of 
them till the catastrophe was reported the next day. Mr. Holmes 
did not return that night. The door was left unlocked for him. 
It was found the next morning, Wednesday, that he had not 
returned, and about six o'clock Mr. Leach communicated the 
fact of his not returning to Mr. Sproul, the next neighbor of 
Andrews, and asked him to report it to Andrews. The request 
was made under the supposition that, from the near relations 
subsisting between them. Holmes might have passed the night 
at Andrews' house. Mr. Sproul inquired a few minutes after at 
Andrews' house, and as Andrews was already at his work at 
the mill carried on by Mr. Newcomb, at a distance of some 
five minutes' walk from Andrews' house, Mr. Sproul went 
to the mill in search of him, and found him there. This was 
about six and a half o'clock. Sproul told him that Cornelius^ 
Holmes was missing, that people were anxious, and that he had 
been desired to come and see him. Andrews replied that he 
didn't know anything about him, and kept on at work i but 
Sproul pressing the matter ftirther, Andrews spoke of the note he 
wrote to him the previous evening, and said that Holmes came 
to his garden, stayed a while, and left for Stony Brook, and that 
was the last he knew of him. Stony Brook and the store are in 
the same locality. Andrews, after some talk, started to go with 
Sproul, but desisted, saying he did not see what good he could 
do. Sproul left After some further conversation with Mr. 

Newcomb, to be referred to hereafter, perhaps half an hour or less 

a 
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after Sproul left, Andrews, at the suggestion of Mr. Newcomb, 
left to see if anything had been heard about Mr. Holmes, and 
went home. But before any systematic search had been at- 
tempted, before few, if any, except Mr. Sproul and Mr. New- 
comb, and the families of Leach and Andrews, knew of Holmes' 
disappearance, Mr. Caleb Bates, who lives on the same street 
with Andrews, and on the same side of it, and only about ten 
rods from Andrews' house, when passing about seven and a half 
o'clock, or a few minutes earlier, with his hired man, John 
Ahearn, and a team, upon the cart-road leading through the 
piece of woodland near the cemetery, discovered a body lying 
upon it, the face turned towards the earth, and concealed. Upon 
turning the head, which had apparently been pressed to or driven 
into the ground, Mr. Bates, who had not yet been informed of his 
disappearance, recognized the dead body of Cornelius Holmes. 
It was cold and stiff. Mr. Bates rode rapidly back, reaching the 
street by his house in a minute or two. Ahearn, who remained 
with the body, gave an alarm to persons in the cemetery, and 
Messrs. Cobb and Dunham, and Messrs. Sever and Symmes, who 
were in it at the time, came at once to the spot. In consequence 
of the alarm given by Mr. Bates, quite a number of persons rapidly 
collected. Mr. Sever and Mr. Asel H. Sampson examined the 
pockets, and put the contents into a handkerchief, and gave 
them to Edward Holmes, a brother of the deceased, the same 
morning. They contained seven hundred and forty-two dollars 
in bills, a note of Andrews' for one hundred and fifty dollars, and 
some miscellaneous articles. At eight o'clock the body was 
taken to the house of Mr. Leach. It was examined both on the 
spot where it was found, and at the house that same morning, 
by Dr. Jones, the physician of the town. There were some 
bruises on the fingers, and some cuts on the face and ears. The 
skull was fractured on the back and sides of the head, the frac- 
tures extending nearly from car to ear, and the brain was exposed 
and oozing out. I may say here, that after the funeral the body 
was taken from the tomb, and examined by the well know^n 
surgeon, Dr. Bigelow, of Boston. 

" Who could have done the deed ?" was the question which 
each man asked of others, and of himself. It was felt, from all the 
circumstances, that he must be a member of the same community. 
But who in that quiet town was equal to such savage work ? 
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Meantime two deputy State constables, reinforced the next day 
by two more, skilled in detective business, were upon the ground, 
pursuing careful examinations. The suspicions of those who were 
collecting and combining the facts began to be directed to An- 
drews. His conversations were contradictory, his conduct un- 
usual, and his answers to inquiries became more and more 
reluctant. He did not visit, during Wednesday and Thursday, 
the place where the body was found, though the finding of it 
was announced to him at once, though he was invited to go, and 
though he was the person, on account of his relations to Holmes, 
who would be expected first to go to it. He had written a letter 
to Holmes the previous evening, suggesting a time and place of 
interview. He was the last person seen with him, and the place 
where they were then seen together was his own garden. He 
professed to have been working in the garden till nine o'clock, a 
strange time for garden work. And what was of most import, 
though professing to have been working there all the time, from 
that when he was with Holmes at eight until nine o'clock ; and 
though he was thus only twenty-eight or thirty rods in a direct line 
from the place where the body was found, he denied having heard 
the sounds, which Mrs. Holmes, at the distance of forty-two rods, 
Mr. Delano at that of fifty-two rods, and Mrs. Vaughan at that 
of eighty rods, had heard. Upon this point he was much pressed 
by Joseph S. Beal, in an interview on Wednesday noon near Mr. 
Seal's bouse. 

Early on Friday morning Andrews was arrested by the deputy 
State constables. He protested his innocence. Most of the com- 
munity at that time, not yet apprised of all the circumstances 
which directed suspicion against him, or not having compared 
them carefully, believed that an innocent man had been hastily 
accused, and many blamed the officers for their inconsiderate ac- 
tion. Andrews had appeared hitherto as an inoffensive man. 
He seemed to be getting a livelihood easily. He was having 
constant employment in a factory in which he was an overseer. 
He was a member and an officer of one of the churches. In 
his post of deacon, he had in part, by custom and ordination, 
charge of its temporalities. More than his fellow officers he ap- 
peared to be the counsellor, the assistant, and the companion of 
his clergyman. These, and other considerations, were in his 
favor. But soon after his arrest, and even at the time of it, evi- 
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dence began to accumulate, to confirm suspicion and demon- 
strate guilt. 

Stains of blood, which had been washed, were found upon a 
waistcoat, which, upon his arrest, he admitted to the officer that he 
had worn on that Tuesday evening. Another stain upon it, so 
small as likely to escape the eye, was found unwashed. Other 
clothing, clearly identified to be his, was found in the stream flow- 
ing by the mill where he worked, torn into pieces and stained with 
blood. It was ascertained that on Wednesday noon he was seen 
going towards the stream with a bundle under his arm, and when 
he was seen a few minutes later he had no bundle ; showing an 
attempt to hide the evidence of his guilt. Blood was found upon 
the railing in firont of his house, near which, on Tuesday even- 
ing, a few minutes past nine, he had been seen standing. It 
came out that eleven months before, the deceased had made a 
will unknown to his "relatives, in the execution of which An- 
drews had actively participated. This will gave Andrews, after 
some small bequests, more than half of the residue of his prop- 
erty. While Holmes lived, Andrews had communicated the fact 
of the will to two families, — that of his clergyman and his 
physician ; and it came out that on Wednesday morning, within 
probably fifteen minutes after Caleb Bates announced the mur- 
der, Andrews went to the house of one of them, and with great 
earnestness enjoined silence about the making of the will ; that, 
earlier still, on that Wednesday morning, before the body of 
Holmes was fomid, and when to all, except him who had a 
guilty knowledge, there appeared a probability that Holmes 
might turn up at any moment, he told Mr. Newcomb at the 
mill that he had a will of Holmes' in his possession ; that 
though repelled by Mr. Newcomb, he recurred to the will both 
then and at a later hour after the body was found ; that he 
then proposed to take it to Plymouth ; that he talked much 
of the presents and favors he had received from Holmes, as if to 
prepare the public mind for the knowledge of the will; that he 
did take the will to the Register at Plymouth on that same Wed- 
nesday afternoon, saying that Mr. Newcomb had advised him to 
do so, although Mr. Newcomb had advised him to wait — all 
showing a preoccupation of mind with the will, and an unseemly 
haste to put it in the course of judicial proceeding, unknown in 
human experience. We wait till the dead are buried before we 
administer upon their estates. 
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The facts I have stated, together with the conversations of 
the prisoner, and his attempts at explanation, which only corrob- 
orated the proofs against him, proved him to have been the 
murderer of Cornelias Holmes. 

(The court adjourned at 1 o'clock till 2^ p. m.) 

Tuesday, 2J p. m. 

Mr. Pierce resumed. 

In order to make the course of the evidence clearer, and to 
enable you to fix the time of circumstances in your mind, it may 
be well here to state the movements of the prisoner, and the 
places where he was, from Tuesday evening till his arrest on 
Friday. 

Between six and seven on Tuesday evening, while at the mill, 
he sent by the boy, Charles Newcomb, the note to Holmes al- 
ready referred to. He was at work in his garden after that, and 
was seen there about eight by Delano, who had a business trans- 
action with him, and who, as he came up, heard the voice of 
Holmes in conversation with him. No one saw any more of 
Andrews till about ten minutes past nine, when he was seen in 
firont of the house, and spoke to some women as they were leaving 
his house, where, as one of the committees of the religious so- 
ciety, they had been holding a meeting. He told them, in excuse 
for not having gone into the room, that he had been planting 
potatoes. They rallied him about the need of a lantern, and he 
said he dropped the potatoes before dark and covered them after- 
wards. At about ten o'clock he went into the room of Mr. Wor- 
mell, the teacher of the High School, who boarded with him, and 
talked with him about the compositions of his pupils. Mr. Wor- 
mell observed that he smelt of ether, and spoke to him about the 
odor, but received no distinct reply. Andrews soon after appar- 
ently fell asleep. Wormell told him he bad better go to bed, and 
be left. About half- past ten he accompanied Mrs. Peckham home, 
who had remained with his wife after the meeting. No more was 
seen of bim that night The next morning he was at the mill, when 
Mr. Sproul, at about half-past six o'clock, came to report the dis- 
appearance of Holmes. After Sproul left, there occurred a con- 
versation with Mr. Newcomb about the will. Later, about seven 
o'clock, he left to inquire for Holmes, at Mr. Newcorab's sugges- 
tion, and went home. He entered his house, holding on to him- 
self, and saying he was faint After a few minutes be went out 

2» 
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again. The first person whom Mr. Bates saw, as he came back to 
report the murder, about seven and a half o'clock, was Andrews, in 
the street near Mr. Bates' house. Mr. Bates hurriedly said to him 
that Cornelius Holmes' body had been found murdered^back of the 
cemetery, on his road. Andrews only replied that he was miss- 
ing, and he expected as much. At once he went to Dr. Jones to 
enjoin silence about the will. During the forenoon he took ether. 
He talked with several people at his house, on the street, at other 
houses, and at the mill. He was present at the inquest that 
forenoon, which he was sent for to attend. At about half-past 
twelve of that day, having taken no dinner, as far as we can 
ascertain, he was seen by three women, who were on the road in 
front of the mill, coming by a path from his house, and crossing 
the road which passes by the mill, instead of turning to the right 
upon reaching it and going to the mill. At this time he had a 
bundle under his arm. The women, in no wise suspicious, made 
no effort to see him, and as he crossed the road he passed out 
of their sight Having crossed the road, he would be in mowing 
or pasture land, lying upon the stream below the mill. This 
stream, by which the mill is run, is called Jones's River. Fifteen 
minutes later, he was seen by Mr. Joseph S. Beal in this pasture or 
mowing land, opposite a lower point on the stream, but some 
rods from it, trying to get through a gate by the Trebant house 
into the main street Mr. Beal held a sharp conversation with 
him at this time. He had then no bundle. That same afternoon 
he took the will of Cornelius Holmes to Plymouth, and about 
seven o'clock delivered it to Mr. Damon, the Register of Probate. 
On Thursday he held divers conversations with citizens, and 
with officers who were engaged in ferreting out the crime. In 
the evening he rode with his clergyman, Rev. Mr. Peckham, to 
Plymouth, and there selected flowers for the funeral of the de- 
ceased. On Friday morning he was arrested upon the charge of 
having committed the murder, and after being kept in custody 
at his own house till Saturday morning, he was then lodged in 
Plymouth jail. In his talk during Wednesday, Thursday, and 
Friday, which we shall feel it to be our duty to put in evidence, 
even to the possible weariness of the Court and of the jury, he 
endeavored assiduously to divert suspicion from himself by sug- 
gesting the probability that Holmes had died in a fit ; that he 
bad been killed by robbers, tempted by the large amounts of 
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money which he was accustomed to carry on his person; by 
insinuating suspicions against the family of Mr. Leach, with 
whom Holmes resided ; and by seeking evidence to establish an 
alibi for himself. 

Upon the definitions and degrees of unlawful homicide, I pro- 
pose to take but little of your time, as they can be more fully 
and particularly stated hereafter, if the case shall call for it. 
With the permission of the Court, I will read to you some pas- 
sages from the opinion delivered by Chief Justice Shaw, in the 
case of Commonwealth v. Webster^ reported in 5th Gushing Re- 
ports, pages 304, 305 : — 

" By the existing law, as adopted and practised on, unlawful 
homicide is distinguished into murder and manslaughter. Mur- 
der, in the sense in which it is now understood, is the killing of 
any person in the peace of the Commonwealth, with malice afore^ 
thought^ either express or implied by law. Malice, in this defini- 
tion, is used in a technical sense, including not only anger, hatred, 
and revenge, but every other unlawful and unjustifiable motive. 
It is not confined to ill-will towards one or more individual per- 
sons, but it is intended to denote an action flowing from any 
wicked and corrupt motive, a thing done mah animOj where the 
fact has been attended with such circumstances as carry in them 
the plain indications of a heart regardless of social duty, and 
fatally bent •n mischief. And therefore malice is implied from 
any deliberate or cruel act against another, however sudden. 

" Manslaughter is the unlawful killing of another without mal- 
ice ; and may be either voluntary, as when the act is committed 
with a real design and purpose to kill, but through the violence 
of sudden passion, occasioned by some great provocation, which 
in tenderness for the frailty of human nature the law considers 
sufficient to palliate the criminality of the ofience; or involun- 
tary, as when the death of another is caused by some unlawful 
act, not accompanied by any intention to take life." 

The provocation, which is allowed to reduce the offence of 
unlawful homicide from murder to manslaughter, must be not 
mere words, however aggravating, but blows, or an assault. 
Upon this point, the Chief Justice, in the opinion cited, says : — 

^' In considering what is regarded as such adequate provocation, 
it is a settled rule of law, that no provocation by words only, 
however opprobrious, will mitigate an intentional homicide, so 



20 TRIAL OF SAMUEL M. ANDREWS. 

as to reduce it to manslaughter. Therefore, if, upon provoking 
language given, the party immediately revenges himself by the 
use of a dangerous and deadly weapon, likely to cause death, 
such as a pistol discharged at the person, a heavy bludgeon, an 
axe, or a knife ; if death ensues, it is a homicide not mitigated 
to manslaughter by the circumstances, and so is homicide by 
malice aforethought, within the true definition of murder. It is 
not the less malice aforethought, within the meaning of the lawt 
because the act is done suddenly after the intention to commit 
the homicide is formed ; it is sufficient that the malicious inten- 
tion precedes and accompanies the act of homicide. ' It is mani- 
fest, therefore, that the words ' malice aforethought,' in the 
description of murder, do not imply deliberation, or the lapse of 
considerable time between the malicious intent to take life and 
the actual execution of that intent, but rather denote purpose and 
design, in contradistinction to accident and mischance." 

A homicide may be lawful, as when committed by an officer 
charged with the execution of a death warrant It may be law- 
ful when committed on an assailant to save one's life or one's 
person from enormous bodily harm, when there are no other 
apparent means of escape from the dread alternative. 

It is my duty to call your attention to a recent statute of this 
Commonwealth, which has divided the crime of murder into two 
degrees. I read from the General Statutes, chaptei*160 : — 

Section 1. "Murder committed with deliberately premeditated 
malice aforethought, or in the commission of, or attempt to 
commit, any crime punishable with death or imprisonment for 
life ; or committed with extreme atrocity or cruelty, is murder in 
the first degree. 

Section 2. " Murder not appearing to be in the first degree, is 
murder in the second degree. 

Section 3. " The degree of murder shall be found by the jury." 

In relation to the construction of this statute, I need only 
remark here that the deliberation and premeditation required to 
bring the homicide within the first degree of murder, may be for 
a longer or shorter period, — for a month, a day, or ten minutes. 
No particular length of time is necessary to fulfil these terms, 
provided only there be some time for deliberate premeditation. 

Murder, gentlemen, as you have seen, is the highest crime 
known to the law. So, also, it ranks as the highest in human 
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judgment The law reserves for it the extremest penalty. It is 
the only crime which in this Commonwealth is punishable with 
death. It is the only crime which the judges of our highest tri- 
bunal are required to investigate and try. Their presence to-day 
is the testimony of society to its solicitude for the life of each 
and all its members. The voice of human nature is the same as 
that of the law. From the crime of the first to that of the last 
murderer, there has been one constant, universal cry for pursuit 
and punishment. This sentiment is in no way kindred to that 
of revenge. There is nothing in it cruel, barbarous, vindictive, or 
unchristian. The punishment is inflicted for the protection of all 
the lives that remain ; and the conscience justifies that punish- 
ment as deserved by the man-slayer. It is the instinct of our 
being, it is the profound conviction of our nature, that God, and 
He alone, may rightly appoint the term of human life. That life 
may, indeed, be taken by an individual in self-defence, — it may 
be taken by society in self-defence, — but for hate, revenge, 
interest, never! Society disavows these unworthy passions 
when asserting her prerogatives through judicial tribunals. 
She pities the unhappy wretch who has imbrued his hands in 
a brother's blood, while for her protection she visits on him 
the last dread penalty. This sentiment becomes the stronger as 
society advances in refinement and humanity. How much there 
is to live for, — the associations of home, the love of family and 
kindred, the regard of neighbors, the confidence of fellow-citizens, 
the rich, abounding, noble life that flows all around us in these 
days of civilization ! Christianity, too, while it lights the grave 
of the believer with an immortal hope, invests this human life of 
ours with a precious interest, as a preparation and a test. He 
who brought Life and Immortality to light through the Gospel, 
has glorified it with His teachings, His assumption of human 
form, and His resurrection. And if there be, gentlemen, com- 
munities in other countries, and in other parts of our own, where 
human life is not valued, let us believe that such a demoralization 
has not reached this Commonwealth and this county. With 
every murder unpunished, the lives of all become less secure. 

But sacred as life is, awful as the crime of murder is, you are 
not to convict — we should be the last to ask you to convict — 
the prisoner, unless he is proved, beyond a reasonable doubt, to 
have committed the murder. You are not, disregarding the 
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evidence, to harry to a verdict against him, under the feeling that 
an awful crime has been committed and somebody must be pun- 
ished. You are not to convict him upon suspicion, probability, 
or a preponderance of evidence against him. You are to give all 
just consideration to everything which may be said in his behalf. 
God forbid that we should do anything to press you to an unjust 
judgment. You are to convict only where " the circumstances 
taken together are of a conclusive nature and tendency, leading 
on the whole to a satisfactory conclusion, and producing in effect 
a reasonable and moral certainty that the accused, and no one else, 
committed the offence charged." But the reasonable doubt which 
is to make you pause is not such an one as the imagination may 
conjure up in order to console a conscience which has not been 
rightly served. It should not be a mere figment of the fancy, a 
suggestion of a possibility which does not belong to the course of 
human experience. The doubt which is to make you withhold a 
verdict is such a reasonable one, and such an one only, as comes 
to a reasonable mind acting reasonably, just as it would act ia 
any other grave business or duty. You are to apply here that 
same honest exercise of the faculties, — that same judgment and 
good sense, — that same comparison of evidence, — that same 
reasoning upon human motive and conduct, that you apply at 
home, on your farms, in your shops, and in your manifold asso- 
ciations with men. What you do elsewhere, you are asked to 
do here, with a concentration of attention, a conscientious use of 
the judgment, and a sense of responsibility proportioned to the 
duty which is assigned you. Doing your duty in this spirit, you 
need not fear the result to others or to yourselves. Fallible 
though we be, there is ever this assurance, that the same watch- 
ful Providence which forgets not the sparrow guides the judg- 
ment of an honest man. 

And if the prisoner at the bar shall be proved beyond a reason- 
able doubt to have been the murderer of Cornelius Holmes, you 
are to say Guilty. Your duty is indeed a grave one. But you 
will be assisted in its performance by able counsel, who, at a later 
stage of the trial, will sift the evidence, and leave no consider- 
ation untouched which can illustrate it. The Court, holding a 
balancing hand, will advise you as to the law and the general 
principles by which you are to be governed. And then, I doubt 
not, you will perform that duty faithfully and unshrinkingly, like 
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men. You have never sat as jurors in a capital case before. By 
the law of chances, you are not likely to sit as such again. You 
cannot tell why the lot has fallen upon you now rather than 
upon others. But so it is always in life. To one comes one 
duty, to another, another duty. Whatever it may be, it must 
be performed. To one man it is a grerft temptation, with fortune 
on the one side and virtue on the other. As he decides, his des- 
tiny is fixed. The soldier receives his orders to charge on the 
enemy, with certain death staring him in the face. He must 
do it, or ever after the world, even cowards, will despise him. 
And so now, and here, it is for you to decide the fate of the 
prisoner at the bar, without passion or prejudice, without fear or 
favor. But this is a world of compensations. The most painful 
duty, when performed, has its proportionate reward. He who 
has performed it is that moment conscious of a higher manhood. 
He is ever after stronger for whatever responsibilities meet him. 
There comes with its performance an approving conscience, 
which is to be a precious and a perpetual possession. But if that 
duty is weakly evaded or consciously deserted, it will come as a 
spectre, to haunt him ever more, in society, in solitude, and in 
those last hours, when passing judgment upon himself, he antic- 
ipates the future. Perform then, gentlemen, your duty to the 
prisoner and to the law under which you are sworn, faithfully, 
bravely, devoutly. I repeat, in conclusion, the charge which the 
Court, by the voice of its clerk, has just made to you, — 

^' Good men and true ! Stand together, and hearken to your 
evidence." 

Mr. Davis moved that the Court require all witnesses, except 
experts, who are not called to testify to previous transactions, to 
leave the court room. 

The Court ordered the Sheriff to provide a room for witnesses 
for the government, and another for witnesses for the prisoner, 
and gave notice that it would be regarded as a contempt of court 
if any witness should be found in the court room before he had 
testified. 

Alden L. Bradford, sworn^ examined by Mr. Pierce : — Reside 
in Kingston ; am a surveyor; recognize two plans made by me, 
one representing portions of the village of Kingston, the railway 
station, cemetery, principal street, Newcomb's factory, and the 
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road in the rear of the cemetery ; and the other representing, on 
a larger scale, the spot and vicinity where the body of Cornelius 
Holmes was found on the morning of May 27th. The distances 
given on the plan are correct by measurement 

Cross-examined by Mr, Davis : — The space between the 
cemetery fence and the place where the body was found is an 
open space, less than three rods wide. The body lay about sixty- 
two feet from the stile, northwesterly, and about three rods 
westerly from the fence running north from the stile, which is in 
the southwesterly corner of the cemetery. The cemetery extends 
easterly to a street which leads northeasterly to the station. The 
railway runs nearly east and west, parallel with the cemetery, and 
forty or fifty rods firom its northerly line. The body was behind 
the westerly end of the cemetery. A path leads from the stile, 
northerly, across the cemetery at the back end, but not parallel 
with the end fence, somewhat diagonally, to another stile on the 
northerly fence, and thence to the railway. The cart- way behind 
the cemetery, on which the body was found, runs northwesterly 
to and across the railway, westerly of the station. It runs 
through woods. There is a peat bog on the left of the cart-way, 
before it reaches the railway; holes in it filled with water. Upon 
arriving at the railway, there are woods for two miles, more or 
less, in a westerly and northerly direction. 

Caleb Bates, sworn, examined by Mr. Pierce : — Reside in 
Kingston. Am a mechanic and a farmer. On Wednesday, 
May 27th, about 7.20 a. m., with hired man, John Ahearn, and 
team, I was going down my cart-way, leading from my house. 
My house is on a street running east and west, parallel with rail- 
way, on the northerly side of the street.^ The road in the rear 
leads down to the railway, and after striking the cemetery in 
the rear of the house, runs westerly and northerly round the cem- 
etery. I was behind the cart, with the cows. As we got to the 
spot back of the cemetery, my horse stopped short; my man 
exclaimed, " Are you asleep ? " The horse turned towards the 
bank, and I told him to jump for his horse. I went forward, and 
saw a body in a creeping posture across the road, head pushed 
into the ground in the bank on the easterly side of the road, just 
outside the rut. The body lay upon the right side. The face 
was down, and the top of the back of the head about even with 
the ground. One knee was drawn up. We turned the face, and 
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I recognized Cornelius Holmes, with whom I bad always lived 
as a neighbor from a boy. We turned the body as little as pos- 
sible. The arms were " crumpled " under the body ; hands 
clinched together under him ; right leg under was straightest, and 
left leg drawn up with knee towards the ground; front of body 
inclined towards the ground. (Witness volunteers to take the 
positipn on the floor, and does so, placing the hands near the 
face.) I don't remember whether the body came back to its 
former position when we let go. 

I saw that stones had been scattered from a pile t had left 
there on the west side of the road, nearly opposite the body, ten 
or twelve feet distant. There were two large stones near the 
head, one covered with blood, the other with brains upon it. 
The blood was fresh and moist ; the other stone looked greasy. 

The day before I was carting manure, and as my horse, went 
BO slow down this place, on account of the stones, I picked up 
the loose stones and threw them in a pile. My man, seeing ray 
good offices, began to pick up stones too, and we cleared up the 
road at that point We went over very nearly the whole scene 
of action. 

As soon as we had identified the body, perhaps after three 
minutes, I went back as fast as I could, with a horse not swift, 
for Edward Holmes, a brother of Cornelius. I left the Irishman 
there alone. The first man I met was Samuel M. Andrews. He 
was coming down the highway near my westerly boundary, 
about seventy-five paces from his house. He was walking 
very slowly, and had his hands up so (placing his hands on the 
left side of the abdomen, below the left lower ribs). I was com- 
ing up through my garden, and called out to him, " Mr. Andrews, 
Cornelius Holmes has been murdered in my wood, back of the 
cemetery ! " He looked unmoved towards me, and said, " He's 
missing, and I expected it," and went towards Mr. Peckham's, 
nearly opposite my house. 

It might have been thirty-five or forty minutes before I got 
back. There were then, I should think, ten persons around the 
body. I remember now Dunham, Brewster, Cobb, Stetson, and 
Fuller. I think the position of the body had not been changed. 
Then I particularly noticed the ground. About a rod from the 
body, westerly, by side of the road, a little below the body, north- 
erly, there was a large pool of blood in a pile of stones. Many of 

8 
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the stones had been removed from the pile, and the bloody stones 
were scattered from that point in all directions. Down hill, 
northerly, about the same distance further, another pool of blood, 
and just below that, about the length of Holmes' legs, two marks 
in the gravel like heel marks. They were like Holmes' heels; 
I noticed his heels particularly. I did not remove any stones. 
Noticed the clothing particularly when I was there first It was 
in perfect order, except that the left skirt of frock-coat was turned 
back so that the left pants pocket was exposed, and the pants 
and vest were separated a little, the vest up and pants down, 
showing a white streak of the shirt. The outer coat only was 
unbuttoned. The brains were " flushed " out considerably, and 
back of the head crushed in, some of the brains scattered on the 
bank. There might have been twenty bloody stones in all about 
there. I took two stones, and have one here, which had the 
appearance of brains upon it. It weighs seven and a half 
pounds, the other weighed nine pounds. I should not think 
there was any other bloody stone weighing four pounds. 

I saw all the pockets emptied; saw George F. Willis and 
Azel Sampson taking things out of the pockets, and handing 
them to James N. Sever. 

I saw Mr. Andrews at the inquest that same morning; had no 
talk with him, but heard him answer questions; said that Holmes 
left his house at five minutes past eight the night before. He 
was asked if he sent him a note, and said " Yes," and that the 
note shown by Joseph Holmes was the one. He suggested that 
Holmes might have died in a fit, and broke his sknll by throwing 
himself down ; that he had had one shock in the Baptist church, 
and one in his own house. The body appeared stiff as we moved 
it. It appeared cold. 

Cross-examined by Mr, Davis : — I did not touch the flesh, and 
did not see Ahearn. The pile of stones on the left hand side of 
the road would have filled a bushel basket two thirds full. I saw 
stones had been moved from the heap by the beds, which were 
left distinctly visible. 

Mr. Davis. How could that be if you piled up the stones the 
day before ? 

Witness. O ! there were stones there before, and the spaces, or 
beds, showed around the base, where the old stones were removed. 
Don't know but some of the stones were bloody before they were 
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thrown, if thrown from the pile. Some of the stones about there 
were bloody on top and some underneath, as they lay. There 
were fifty or sixty stones in the pile when I left it the day before. 
Ahearn threw his stones mostly into the heap. We cleared out 
the road. 

There were not a thousand stones of the size of the top of the 
sand-box on the table, or larger, nor a hundred in the road the 
day before, nor that morning. A bushel basket would hold all 
there was there. The road was not paved with them ; the stones 
were scattered. 

The blood ran down from the head in the rut ; the depression 
in which the head lay was bloody. I should think there were 
Dot as many stones in the road above the body as below. We 
did not take all the stones out of the road above the body. I did 
not move any above a point six feet below where the body lay. 
I mean that there >^ere twenty to thirty bloody stones away from 
the heap which w^as bloody. This heap is identical with the 
upper pool of blood on the west side of the road marked on the 
plan. 

There were bloody stones on the bank west of the road, and 
also bloody stones on the east of the road towards the cemetery, 
newly thrown, not bedded. I could not tell whether those which 
lay in the pine needles west of the road were newly thrown or 
not. I have not told any one that the stones indicated that two 
persons threw them ; did not tell you that was my theory. There 
might have been blood on the pile either before or after the stones 
were thrown from it. 

The heel marks were about three feet below the lower pool ; 
they were larger than mine, such as would be made by a person 
falling back. I met Sever and Capt Symmes coming away, as 
I went back through my garden. 

I saw nothing sticking out of any pocket when I was there 
first. Afterwards I saw a pocket-book, a roll of paper, the end 
of which Mr. Sever opened, and there was money in it, some 
letters, scrip, knife, etc. There was something in all his pockets. 

The stones were red, blood red, no discoloration. That is all 
I mean by being fresh ; do not mean that it had been put there 
lately. 

Andrews was walking towards my house, easterly, with hands 
covered or clasped over the stomach. I thought he was unwell. 



28 TRIAL OF SAMUEL M. ANDREWS. 

He seemed in a meditative mood, and not in bis usual gait, which 
is quick. 

There are holes in the peat bog, which I have dug out (points 
out his peat bog to jury.) It is some twenty rods from the road 
There is a road leading to Blackwater after crossing the railroad 
and woods from my bog and land, westerly and northerly for 
one or two miles, or more. There is a path crossing the road 
where the body was found, two or three rods below, which leads 
from the back end of the cemetery up to the street west of An- 
drews' house, near George Clark's. There is another path from 
the stile, about sixty feet southerly of the spot where the body lay, 
which leads up to the garden back of Andrews' house, and the 
adjoining house lots. There were, perhaps, eight or ten white 
pine trees, fifteen or twenty feet high, on the west side of the 
road where the body lay. They are on a bank, rising slightly from 
the road. You can see the fence of the cemetery from the body. 
A few trees below the body, on right of the road, and a pine 
tree between the body and the stile, and perhaps two or three 
other small trees. There is a good deal of foot travel there, so 
much, that the only way we could keep the fences up, was to put 
up the stiles. It is recognized as a route from a dry goods store 
and- grocery at the depot, and from the depot for all the upper 
part of Kingston. 

I have had no conversation with Cornelius Holmes for perhaps 
fifteen years. I do not know why ; we had no quarrel He 
stopped speaking to me; was familiar with him as a boy. He 
was fond of children younger than himself. He had lived all his 
life either at his father's, nearly opposite my house, or just above 
at Mr. Andrews', until a year and a half ago. I used to see him 
and Andrews together before his father's death. 

Direct resumed. 1 did not notice particularly from which 
pocket anything was taken, — pocket-book came from pants 
pocket, but can't say which one. I saw two or three " scratch- 
ing " over his body. 

John Ahearn sworrij examined by Mr. Pierce : — I work for 
Caleb Bates. On the morning the body was found, I was at 
Bates' house at seven o'clock ; harnessed horse,' and went for 
another horse at Mr. Evans' ; was gone fifteen minutes. As we 
went down the road immediately after, I saw the man ; thought 
he was intoxicated. I hallooed to Bates. I hitched my horse. 
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Bates said it was a black man. I said, <' Lift up bis bead and 
see." I lifted up bis bead, and put it back. He said it was Cor- 
nelius Holmes. He told me to stop till be got bis brotber Ed- 
ward. I laid down tbe bead tbe same place I got it; never 
toucbed it after. He bad been absent fifteen minutes, and I 
** hollered " for belp. Henry Cobb and Dunbam came. They 
were like crazy men. They didn't toucb bim. Next James N. 
Sever and Captain Symmes came. Mr Sever took out a two 
and a one dollar bill, and small scrip from a vest pocket It was 
sticking out The buttons were as tight as on me at this present 
time. After that all came and flocked in together. 

I helped lay out the body at Leach's house, wbere be boarded. 
I unbuttoned tbe clothes. The body lay on the ground on the 
light side, the body cold, bands together. (He places his hands 
in front near the waist) 

Cross-examined by Mr. Davis : — I put my bands under tbe 
bead and shoulder. The bead was a little bloody. I put two 
fingers into the skull wbere tbe brains were. It was cold ; got 
my fingers bloody a little. This was wben all tbe men came. I 
never laid hand on bim till then. I laid his head back in just the 
position I found it, where bis bead made a hole. I saw no stone 
there the size of the hole. I was carting manure there the day 
before, and day before that. I tossed stones out of the road as I 
passed along. I threw them any way, — threw them up on 
left band side as you go down tbe hill, right into the trees on tbe 
bank. I didn't stop to clear tbe road. There was a small old 
pile of stones there. I didn't throw any on that; didn't see any- 
body throw any there. I didn't take any more stones out the 
day before than I did the day before that, as I was passing along. 
U a stone was in the way of the borse-track, or ruts, I would 
pick them up. 

Daniel Delano sworn^ examined by Mr. Pierce : — Live in 
Kingston. Saw Andrews Tuesday evening in his garden about 
eight o'clock. There was a thick easterly fog or low mist I 
went to his house at the east deor, near the rear corner, and, 
bearing voices in the garden, saw two persons, and started to go 
to tbern, and recognized their voices as those of Cornelius Holmes 
and Andrews. I heard Andrews say to Holmes, " I will be back 
in a minute," as he came to meet me. I had got by the rear of 
tbe house, near to the west line of the garden. Mr. Holmes was 
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two and a half rods from me. They were in the west side of the 
garden. I paid bim my rent, gave him a two dollar bill, and he 
gave me back thirty-five cents, and said he should have to owe 
me fifteen cents. I could not say what Mr. Andrews was doing, 
should not think either was standing when I got there. I was 
not there over five minutes. I went home directly, and went 
into the house. About half-past eight, or twenty minutes before 
nine, I was in my back room, or kitchen, windows and doors 
shut, and I heard first a cry, as of a person or child crying out, 
and directly after heard a dull thumping or jarring sound, re- 
peated. My lamps were lighted before I went to Andrews. 

I next spoke to Andrews on Thursday, as he was going into 
his yard, and I was on the street. I asked him how long after I 
left before Holmes went away. He said, " Right away." No 
more was said. 

Cross-examined by Mr. Davis : — I work at house-carpentering 
and ship-joining; work for the Holmeses a good deal. I could 
see the figures by looking closely at the change. The talk 
between them was not loud or boisterous, — ordinary conversa- 
tion. I did not see Mr. Sproul that evening. He lives in Brad- 
ford's house, next westerly of Andrews'. I went nearly to the line 
between the two lots. When I went down to Mr. Andrews', I 
saw George Clark going the same way I was, in front of me. I 
also saw Smith Fuller a short time before I went down to 
Andrews', coming out near my house from the path which leads 
from the depot through the cemetery. My house is just westerly 
of George Clark's, but further back from the road. There aSre 
two or three houses between Clark's and Andrews' houses. It 
is fifty-two rods from my house to where the body lay. I did 
not think the cry I heard anything unusual, and do not think I 
should have thought of it again but for the homicide. The 
pounds were not regular, as with a hammer. I should think I 
heard six thumps. It would not wet through very quick that 
night When in the garden abreast of Andrews' house, and 
about a rod to the rear, think I could see the street. My impres- 
sion is, I heard the clock strike eight before I started to pay the 
rent 

I have known Andrews quite a number of years. His repu- 
tation for pcaceableness was good, also as a humane man. 

Mr. Davis. What was his temper ? 
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Attorney- General. I object; I snbmit that the prisoner may 
prove his general reputation for peaceableness and humanity ; 
but there he stops ; he can go no further. 

Mr. Davis. We propose, in the course of the trial, to show all 
his traits of character ; his religious character, his timidity, his 
generosity, and all such traits as would show, in a doubtful case, 
that he had not the moral capacity to commit the deliberate 
crime which is charged. Otherwise the government should not 
argue improbabilities. What would be probable or improbable 
with one man would not be with another. We do not claim 
that in this view we have a right to change the question from an 
inquiry into general reputation to the witness' knowledge of 
specific traits by acts or otherwise. But the objection is not 
made to the form of the question, which we are willing to vary, 
though we should have occasion to ask the Court to rule upon 
it hereafter, when we are putting in our defence. Perhaps a 
question in form now objectionable would not be so in a future 
aspect of the case. 

Mr. Somerby reasserted the right to prove the general reputa- 
tion of the accused, as to any specific trait, which would 
acquaint the jury with the character of the man, and which would 
be incompatible with the acts charged by the government. 

Chapman^ Chief Justice, The rule is well settled that general 
reputation as to humanity and inofTensiveness is admissible, but 
evidence of particular acts is inadmissible. 

Mr. Davis. What was his general reputation for temper or 
good nature ? 

Answer. I never heard anything but what it was good. I 
went to the Orthodox Church. All I knew of the capacity in 
which Andrews acted was by his collecting pew rent. They said 
he was deacon, but I don't know. 

To Mr. Somerby. I hardly think that Andrews and Holmes 
could have identified me at first in the garden. I don't know 
that Andrews knew that I knew Holmes. I had known him ten 
years and Andrews six. 

Rebecca Holmes sworn^ examined by Mr. Pierce : — I live in 
Kingston, nearly opposite Mr. Andrews; the High school-house 
is opposite, and our house next westerly. I am not a relative of 
the deceased. I was at the door a minute, and heard noises, on 
the evening before Holmes' body was found ; think from quarter 
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to half past eight. It sounded like boys fighting down towards 
the depot It was a frightened, distressed noise, somewhat pro- 
longed, like a howl. I thought at the time it was in the range 
of the depot, but I find since the depot ranges different from where 
the noise did. The noise ranged between Mrs. Foster's and 
Mrs. McLaughlin's houses. (This range strikes somewhat west- 
erly of the scene of the homicide). 

I saw Andrews on Wednesday in his sitting-room, between 
three and four, preparing to go to Plymouth to get alcohol for 
his wife. He wanted to know, when we entered, if we had been 
down to the place of the murder. I told him we had. ^' Haven't 
you been ? " said L *' No," said he, " and I don't know as I want 
to." I said, '^ I suppose I heard the noise." He said, ^' Did 
you ? Strange I didn't! " '* Where was you ? " "At work in 
my garden." 

He came to my house that night to bring in some pictures he 
got at Plymouth for a lady, who asked him to get them. 

No cross-examination. 

Carrie T. Ripley swom^ examined by Mr. Pierce : — I reside 
in Kingston. Saw Andrews on Tuesday evening, the night of 
the homicide, about half past seven. I was walking by, and he 
came up to the fenc^ and said he could not sing at the Good 
Templars that night, because he had work to do in the garden. 

Cross-examined by Mr. Davis : — Mrs. John Cobb was with 
with me. I do not remember what Mrs. Cobb said. I live near 
the depot Did not come up by the stile that evening. Did not 
see Andrews until he came to the fence. 

Sophia H. Jones swmitj examined by Mr. Pierce : — I am wife 
of Dr. Jones, of Kingston. On Tuesday evening. May 26th, I 
went to Mr. Andrews' house, at a quarter before eight. Miss 
Nancy Sever was with me. We met in the back parlor, on the 
east side of the house, near the rear, the front door and entry 
being on the corner. It was a Ladies' Committee meeting. 
Mrs. Peckham, Mrs. Ames, Mrs. Andrews, and her sister. Miss 
Adelaide Reed, were present. Did not see Mrs. Reed. About 
a quarter past nine o'clock, Mrs. Ames, Miss Sever and I left. 
As we were coming out of the east gate, I heard Andrews' voice 
saying, "Good evening; is the meeting through?" I said it 
was. " Why were not you in ? " He replied that his clothes 
were soiled, and he did not look fit ; that he had been planting 
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potatoes. I said, " You need a lantern and umbrella." He said 
he dropped the potatoes before dark, arid covered tbem after- 
wards. He appeared to be near the east gate. It was quite 
dark, and I could just distinguish the form of a man. (The house 
is about thirty feet from the street, with a half circle from one 
gate by the front end of the house to the other gate, and the 
gates are about forty feet apart) 

I next saw him near nine o'clock on Wednesday morning, 
before I had heard of the disappearance of Mr. Holmes. He 
came and spoke to my husband, who went into the office with 
him. I then went in and said, " Mr. Andrews, how awful it is ; 
who could have done it ? " He said, " He should not have carried 
so much money, and talked so much." He then asked if we had 
ever said anything about the will. We replied that we had not, 
and he said, " You will not, will you ? " We replied, we would 
not He was asked to ride with my husband to the cemetery ; 
at first declined, but afterwards rode part way home. Our house 
is a third of a mile or more east on the same street We had a 
conversation with Andrews a short time after the will was made. 
My husband was present, at our house, in the evening. He said, 
I think, that he had been to Plymouth with Mr. Holmes to have 
a will made, and that the property was to be divided between 
himself and Joseph Holmes. He requested us at the time not to 
speak of it. This was about a year before he died. On Thurs- 
day I caught a glimpse of Andrews as he came into the office. 

Cross-examined by Mr. Davis: — He was agitated and faint 
on Wednesday morning. My husband gave him ammonia, and 
I afterwards took the bottle and held it to his nose. I think I 
did not ask him first about the will ; think I did not guess at it, 
and ask him to tell about it Remember no joking, no way of 
pumping it out of him. He told it of his own accord. My 
sister was also present 

Nothing was said that morning about the silver ware at his 
bouse. He had told us some time before that he had silver ware 
of Cornelius' at his house; he might have said Cornelius wished 
him to keep it for him ; am sure nothing was said by us that 
morning about not letting the Holmeses know of it 

Can't say whether he spoke of the silver ware before or after 
he told of the wilL Will swear we did not ask him to tell us 
about the will, nor cross our fingers to promise we would not tell. 
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Andrews has been a frequent visitor at our bouse, often twice a 
week. We always thought him a very good man; his reputation 
for kindness was very good, and for humanity, and for temper. 
Never heard anything against him until this affair. Have known 
of him ever since he lived in town. I attended the same church 
as he. He was a church member, deacon, attended Sunday- 
school, and was constant at church and as teacher. I think be 
attended all the evening meetings, but I did not. He sang with 
the choir. He has no children. His wife has been an invalid for 
years, and that was the reason we met at their house. It was a 
Committee of the Social Circle. There are usually more in 
attendance than met that evening. Women only attend the 
meetings. It was half past nine o'clock when I got home. 

Emeline J. Ames sworn, examined by Mr. Pierce : — Am wife 
of Benjamin Ames. Saw Holmes that evening near the cem- 
etery gate. I was going to Mr. Andrews' and caught up with 
Mrs. Peckham, about eight o'clock, as she went in. [The wit* 
ness here repeats the testimony given by previous witness, as to 
the interview with prisoner near his gate.] 

Cross-examined by Mr. Davis : — Saw Holmes from fifteen to 
twenty minutes before eight I was behind him. Andrews bad 
never been present at any of our meetings. We did not expect 
him. The conversation was had with him to make talk. Have 
known him five or six years. His reputation as a quiet and 
peaceable man was good ; never knew that he had any temper. 
I never heard any one speak only well of him. He was a teacher 
in the Sunday-school, constant in that capacity, at church, and 
at evening meetings, which were Sunday and Wednesday even- 
ings. 

Nancy R. Sever sworn, examined by Mr. Pierce : — [The wit- 
ness repeats the testimony of Mrs. Jones and Mrs. Ames as to 
the interview with the prisoner on Tuesday evening.] 

I should judge he was about half way from the gate to the 
house when he spoke to us. 

On Friday he sent for me, and I went to his bouse, remaining 
there two hours. An officer was with him all the time. He said 
he thought he might want a little help from me. He asked me 
to think over our interview on Tuesday night. He asked me 
where I thought he was when he spoke. I told him, and he said 
he was leaning on the west gate. He wished me to ask Mrs. 
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Jones and Mrs. Ames to think what time it was, and be prepared 
to testify; asked me if he did not appear natural that night. I 
told him he certainly did. He expressed regret at being obliged 
to be examined in Plymouth, and preferred Kingston. I said, " I 
shall never believe you committed the murder until you confess 
it." He said he " should never do that, not if they string me up." 
Miss Russell said she would not believe it if he did confess it. 
She wouldn't believe her own ears. She spoke of tracks leading 
to the railroad that had been found, and said, <' I should not 
think you would have had time to follow those tracks, and get 
back by ten minutes past nine." He replied, " They think I must 
have been pretty spry." He spoke of being under arrest, but 
that he did not care so much for himself as for his wife and 
relatives ; that people looked at him so, and that was the reason 
why he didn't go to the funeral. 

He expressed some anxiety that other lines of inquiry should be 
pursued. " What is that story about some Sturtevant having 
been seen near those woods ? " Some stories had been told 
about Holmes having been dogged by two men, and he wished 
to have them investigated. There was one story about Holmes 
being frightened, and going into Mrs. Stetson's for a lantern. He 
wished Miss Russell to ask Mrs. Stetson. There was still an- 
other story about two men seen at the Post-office. He wished 
to have them all investigated. 

On Tuesday night I paid Mrs. Andrews some money that 
should have been paid him as treasurer. I said I wished I had 
gone out of doors and paid him. Miss Reed said, '' O, I wish 
you had ! " Andrews made no reply. 

He spoke of the will, and said he was remembered in the will, 
and it would be read the next day. He almost whispered to me, 
and said that he feared it would have the effect of injuring him. 
He was then sitting on the sofa beside me. He said that Holmes 
had not given him any more than he had Joseph. When he 
spoke of the will, he added, '' I don't think God ever intended me 
for a murderer. I was made in His image. If I murdered him 
for his money, why did I not take it ? " He also said it was no 
advantage for him to murder Cornelius, because Cornelius was 
always making him presents. '' My house is full of them. It 
would be rather for my advantage for him to live, for his prop- 
erty is accumulating, and he would always do anything for me 
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that I wanted/' He also explained why he did not go to the 
store, because Mary Turner Johnson went He spoke about 
getting counsel, and said to Mr. Wormell, " Get the best; never 
mind about the expense. I had rather be penniless." 

The next forenoon I saw him again. Mr. Peckham was there 
a part of the time. He seemed rather in a hurry to come 
to Plymouth, if he must come ; asked for a bottle of ether, 
which Miss Reed gave him. Macoy, the officer, read from a 
paper an account of the arrest In this connection he remarked 
that Holmes had often been to and from his house after dark 
alone. I said, " I heard Holmes was timid." He said " I have 
sometimes been home with him, but not because he was afraid." 

Cross-examined by Mr. Davis: — He spoke to me about the 
will voluntarily, and charged me not to say anytliing about my 
conversation with him. The substance of what he said was that 
he was afraid the will would be used against him. He intro- 
duced the subject. It was that he feared the fact of the will 
would go against him, that he said in so low a voice. I replied 
that my father had said the same thing, and ^ad told me not to 
say anything on the subject The funeral was about half past 
one, p. M., that day. 

On Tuesday evening Mrs. Reed was not down stairs. Mrs. 

Andrews and Miss Reed were down. I heard no noise, and 

beard none spoken of. It was a meeting with a president and 

secretary. It did not seem dark to me when I went to Mr. 

Andrewsi'. I got there just before eight The meeting of the 

Good Templars is on Tuesday evenings, nearly opposite Mr. 

Andrews' house. 

At half past seven, p. m., the court adjourned till nine o'clock 

on Wednesday morning. 

Wednesday, December 2. 

Henry N. Jones sworn, examined by Mr, Pierce: — I am a 
physician in Kingston, and have been for more than ten years. 
About seven o'clock on the morning Mr. Holmes' body was 
found, Mr. Andrews came to my office, and from his wringing 
and twisting I was led to ask him if he was lame or had hurt 
himself. He made no reply then, sat on a lounge, faint or 
appearing bad. I put ammonia to his nose. He rallied, and 
said, "Have you heard the news? Something dreadful has 
happened!" "What is it?" "Cornelius Holmes has been 
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murdered down back of the cemetery ! " I stepped out and told 
my wife. I returned immediately, and, after some conversation, 
I said, " Let us go right down to the cemetery." He declined, 
and said he must go home and see how his wife and family were. 
He got in, and rode down the street towards his house to where 
I had to turn off to go to the front of the cemetery, and left me. 
I afterwards went on to Mr. Bates's, and down to the cemetery. 
Before leaving the office, he asked if we had ever said anything 
about the will. We said, " No ; " and he said, " Don't say any- 
thing about it" He then said he had told Mr. Thomas New- 
comb, his employer. When I got to the body, a few were there. 
It was not far from seven o'clock. F had breakfasted. Mr. Sever 
was there. I don't remember Dunham or Sampson. Mr. Ed- 
ward Gray soon called a coroner's jury, and my name was called. 
The body was then raised up some by Mr. Sampson, and Mr. 
Sever took something from the pockets. Sampson took things 
also, and handed them to Sever. I cannot say what pockets the 
things came from. The head was very much broken to pieces. 
The body was put into Sampson's carriage, and conveyed to the 
house. It was very bloody about the head ; the clothes and face 
were bloody, and blood run very freely, and continued to flow 
after we got to the house. The blood was dried on the face, and 
hard to wash off. When I got there the body was lying on 
right side. I did not notice whether the clothes were buttoned 
or not. The body was exceedingly stiff and very cold. There 
were a great many stones about there, fifteen or twenty quite 
bloody, and many spattered more or less. I passed the body on 
the way ; got instruments at my house ; helped carry the body in. 
After the jurors were brought in, the clothing was removed. I 
remember unbuttoning some about the neck, and did not notice 
anything about the clothing out of the way. I then proceeded 
to clean the wounds. The hands were clenched, arms drawn up, 
great rigidity of muscles, of hands and arms particularly, left fore- 
finger bruised, and small piece of skin knocked off; right fore- 
finger slightly bruised, and no marks of violence about the body. 
The bruises on the hand showed more plainly on subsequent 
examination. The lips were cut through, jaws firmly set, 
tongue protruding about one third of an inch, and held between 
the teeth. I pushed it back with a finger. The right eyebrow 
was cut to bone longitudinally about an inch, and the right ear 

4 
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badly braised, and cut in the centre. Upon each side, about over 
the ear, there were two distinct wounds where bones unite, and 
the bones were broken through in each place. These wounds 
were rough, jagged, as if made by the corner of some blunt 
instrument, — an axe, or other blunt instrument, with a point 
A little back of these wounds, in the crown, the scalp was very 
much torn, and the bone denuded three or four inches ; bones 
much fractured, and brain exposed and oozing out. I removed 
three small pieces of bone from one half to one and a half inches 
in diameter, and replaced them before I sewed up the scalp. A 
fracture extended from ear to ear, and back to occipital protu- 
berance. 

I saw the body afterwards at the Town House, with Dr. Henry 
J. Bigelow, Dr. LeBaron Russell, and Dr. Porter. The skull 
was sawed off, as usual when we examine the brain, above the 
ear, and Dr. Bigelow took away the parts removed. 

I saw Andrews again at the inquest between nine and ten, a. 
M. He made a statement. He spoke of the presents Holmes 
had made him ; that Cornelius had been very kind to him always. 
Something was said about his meeting him in the garden. He 
said he was planting potatoes, and did not see Cornelius until 
he was right before him ; supposed he came through the cemetery 
and went that way. 

I saw him again the same afternoon at his house. 1 asked 
him where the will was. He said, " I have it. Would you like 
to see it ? " I said, " No," and asked him what Newcomb said 
about it. He replied that Newcomb said he had better take it to 
Damon, the Register. I said, I thought perhaps he had better 
do as Newcomb said, or carry it to Damon. He spoke of going 
in the cars, and asked whether there was time to go. I told him 
I thought there would be time that day. His wife wanted med- 
ieine in Plymouth. He said he would like to have a powder, and 
I gave him a morphine powder. He spoke of feeling nervous, or 
excited, and feeling bad. 

On Thursday he came into my office, in the afternoon I think, 
and asked if I could give him something. He said he was on 
his way to Edward Holmes's. I gave him whiskey. He said he 
never took any such thing. His stomach, bowels, or something 
felt bad. 

A good while before Holmes's death, I had a talk with him 
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about the will at my house in the evening. The family were 
present. He said he expected to be, or should be, a rich man 
some time. Cornelius had made his will, and given him half the 
property; that the will was made in Plymouth; he and Cornelius 
came over, and Damon wrote the will. He requested me not to 
say anything about it I don't remember that he spoke of the 
amount he expected, 

I have been family physician of Andrews. Not been there 
much the last few years, except on medical visits. 

Cross-examined by Mr. Davis : — He came to my house fre- 
quently, sometimes as a neighbor. I don't know what you call 
frequent He might call twice a week, twice in one day, and 
sometimes three or four times a month. I had given him mor- 
phine powders before. He had a sick time in September pre- 
vious, and I think I gave him morphine then. I knew he took 
morphine powders, and supposed he meant morphine when he 
asked me. I am not sure that I had sold them to him from the 
office. I had given him ether, and prescribed it ; had adminis- 
tered it two or three times when he had his headaches. I have 
been called to him three or four times. His headaches were 
generally neuralgic, and affected an eye. Most of his attacks 
w^ere of headache, sometimes bilious, and neuralgic pains fol- 
lowed bilious attacks, — sometimes vomited ; always complained 
of the head, and I always prescribed morphine and ether, and 
sometimes a cathartic. I should think he might have complained 
of general headache. I did know he was troubled with head- 
ache, but did not always know that his eye was troubled. I 
cannot tell how many times I have prescribed for him, as I do 
not always make. a charge. He might have called at the office 
for medicine for himself sometimes, but I do not recollect I 
prescribed whiskey, because I thought it would help him. I 
never prescribed it for him before. Have known him ten or fif- 
teen years, and been his physician since 1857. His temperament 
is nervo-bilious. He is rather nervous and restless. His reputa- 
tion as a peaceable, humane, and kind-hearted man is good. 

To Mr. Somerby. I removed, I think, three pieces of skull ; oth- 
ers were loose, but adhering to the scalp; five or six pieces in all. 

To the Chief Justice. The size of the morphine powder was 
from one sixth to one eighth of a grain. 

To Mr. Davis. My sister was present at the first conversation 
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about the will. She is in Kingston. I was at Mr. Alexander 
Holmes's last night. I attend him. Mr. Ames was reading his 
notes to Mr. Holmes, and just got to my wife's testimony. I 
was interested in that,- and heard it read. I knew that Mr. Ames 
was staying there during the court He is a counsellor of this 
court Mr, Holmes was not sick. I did not call to attend him 
that night Young Mr. Holmes, and wife, and another lady were 
there. I did talk with my wife about her testimony last night 
and this morning. I saw it again this morning in the Plymouth 
paper. We get it all just as if we were in the court-room. I 
was a little more interested to hear her testimony than any other. 
I can't say whether we promised not to tell of the will before or 
after he told us. I will not say that we did not promise to cross 
our fingers, and not to tell. I cannot remember any of the par- 
ticular conversation previous to his telling of the will. 

I did not tell him that mornipg not to tell the Holmeses of the 
silver ware. 

The soil of the bank was some inches above the head. There 
were sharp stones in the hole where the head was, corresponding 
to the wound on the eyebrow. The top of the head was against 
the bank, and a sharp stone stuck out an inch or two long, like a 
cold chisel. I did not remove it The road was pretty well cov- 
ered with stones; couldn't count them very well; some larger 
than this [pointing to the large stone produced by Caleb Bates], 
and from that down. I should think it thus covered for three rods, 
and more particularly for one rod above and below the body. I was 
present when articles were taken from the body. Mr. George 
F. Willis was there ; was one of the coroner's jury ; was very 
active. I think he helped move the body. ' In moving it there 
was a great flow of blood. 

Francis Sproul sworn^ examined by Mr, Pierce : — I live in 
Kingston, two rods west of Andrews. Mr. Leach, with whom 
Cornelius boarded, first told me, about a quarter before six in 
the morning, that Cornelius was missing. I went right to 
Andrews' house, and, not finding him there, to the mill ; found 
him at work up-stairs. I told him Holmes was^missing, had 
not been at home all night, and that his folks were alarmed, 
and wanted me to ask him if he knew anything about him. 
He said it was strange he was not in all night ; said he wrote 
a note to Holmes the day before, telling him he couldn't see 
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him, bat Holmes could see him in bis garden, if he wished to see 
him. He kept at work making thread, looking more at his work 
than at me. I asked if it wouldn't be well for him to see if 
he couldn't find him. " Certainly," said he ; and rolled down his 
sleeves, and put his coat on his arm, and went down stairs with 
me. I told Newcomb that Holmes was missing. Newcomb 
said he <' did not see any use of Andrews looking him up. If he 
is lost, let the Holmeses hunt him up ! " Andrews said he could 
not tell where to find him, and knew nothing more than that 
Holmes had been to his place last night; and then Andrews 
went up-stairs. 

After I had got breakfast^ I met Andrews coming towards my 
house. He said, " Strange what has become of Cornelius !" He 
had seen him with a large sum of money, besides gold pieces ; 
that he didn't like the orthodox very well, but had been a good 
friend of his ; that he always made him a good many presents ; 
that when he went to Boston, he told him that anything he 
wanted he would pay for ; and when they got to places where 
they would stop for the night, he would take that great wallet 
and put it under his pillow. 

cross-examined by Mr. Davis : — This was about seven 
o'clock. I went out in my garden about twenty minutes 
before eight the night before, looking at the beds. It was not 
wet, but foggy some ; somewhat dark, but not so dark that I did 
not see the form of a man sitting. I did not know who it was 
until Andrews told me the next morning. I heard a man work- 
ing with a hoe, and the man sitting was nearest to me, near the 
line of the two gardens. There is no fence between the gardens, 
and I was on the westerly or further side of my garden, seven 
feet from the line. The garden is seventy to eighty feet wide. I 
stopped a moment to listen ; it was nothing more than ordinary 
conversation. I knew of the intimacy between Andrews and 
Holmes, and had seen them together. They were there when I 
went into the house, and I was out about twenty minutes. I 
saw no one come there whilst I was out I went into front of 
the house, ai^ heard no noise that night. He called it a wallet^ 
a great wallet 

Henry J. Bigelow swantf examined by Mr. Pierce : — I am 
a surgeon, in practice since 1843, and at the Massachusetts Hos- 
pital twenty-one years ; professor of surgery at the College. I 

4» 
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saw the body of Cornelius Holmes at Kingston, Jane 1st; was 
assisted by Dr. LeBaron Russell and Dr. Porter ; Dr. Jones and 
Dr. Nichols, now deceased, were in attendance. The body was 
in a very good state for examination. The wounds were chiefly 
at back of the head, on the left side. There was a cut over 
the outer end of right eyebrow to the bone ; a cut through the 
upper lip towards left side of the mouth. On the right side 
of the head, a short distance above the ear, there was a de- 
tached wound of the scalp, under which the bone was broken. 
On the left side of the head there was a corresponding de- 
tached wound, as if by a blow. These separate wounds I 
mention, because the mass of injury was behind. Turning the 
body over, the back part of the head was very bloody, the scalp 
very much torn ; the wounds of scalp, such as remained distinct, 
were up and down the body, in line of the neck, parallel, several 
of them. Besides this, the scalp was largely torn. At the whole 
of the left side of back of the head, you could pass your band 
under the scalp, and into it, and feel loose bones, some of 
them driven into the brain ; could put the hand into the brain. 
The skull was largely broken up in that region. I counted 
eleven detached pieces of an inch or more. Taking off the 
skull, blood was found all over the surface of the membranes 
of brain, of the outer membranes of brain and skull. The mem- 
branes of the brain at this part were also lacerated, and taking 
off this covering, the brain was found largely torn underneath. 
There was also a laceration of the substance of the brain on 
the other side, in the right lobe, opposite the point of the prin- 
cipal wound ; other lesser injuries were on thumb and two fingers 
of left hand; the back black and blue, and the back of the 
thumb cut down to the tendon by a contused wound. The sec- 
ond finger of the right hand was black and blue on the back. 
There was a black and blue place on the left shoulder, near the 
principal wound. There were black and blue spots on the face. 
I did not observe other injuries, and the internal organs were 
healthy. [The top of the skull removed was here shown.] There 
are eleven small pieces, an inch or more across, w^ed together. 
The fragments belong chiefly to the left parietal bone, some of 
them to the occipital bone. They were taken at the examination, 
without knowing whether they would fill the fractured region. 
This piece [handed him by the District Attorney] fills the 
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vacancy. There is a crack across the top of the head, nearly 
from ear to ear. I should judge the wounds were caused by 
some hard, blunt instrument, stones as likely as anything else. 
A half dozen or more blows must have been given. To have 
broken a green or living skull into so many pieces must have 
required repeated blows. 

Attorney' General. Have you an opinion how the hand of an 
assailant must have been used ? 

Mr. Davis. We object. 

Mr. Somerby. Because, if the Court please, the question in- 
volves an opinion in a matter of physics, or mechanical forces. 
If the Attorney-General wishes to inquire in what direction the 
force exerted acted, or must act, to make a penetration, that ques- 
tion is not an unusual one. But he asks for more. He asks how 
the hand must have been used. 

Chief Justice. The Court think the witness should first be 
required to state whether he can give a professional opinion. 

Dr. Bigelow. I think surgery adds to mechanics in the matter. 

Chief Justice. The Court admit the witness to answer so far as 
it is a question of surgery. 

Dr. Big-elow. If a wound is given with a blunt instrument 
square upon the scalp, it would be more likely to split it like a 
star ; if given obliquely, it would be more likely to make a cut 
or split. So if I found the slits parallel, I should infer blows 
given in the direction of those wounds. 

Attorney' General. From the examination you have made, and 
from the condition of the wounds, from what direction were the 
blows given? [Objected to, and held admissible, if he can 
answer it as a surgeon.] 

Dr. Bigelow. I should say that no such injury as that, to that 
extent, could be inflicted from below upwards upon a standing 
man. From the extent of the injury, I think the principal part 
of the blows to the skull were given when the skull was below 
the party giving the blows, which were given from above down- 
wards. I consider the extent of the wounds- and the fractures. 
The lacerati^ of the scalp, and chiefly the number of pieces of 
skull, indicate the number of blows. A blow like those on the 
sides would stun a man more or less. A man may have his 
skull broken, and retain his senses and faculties, so that he might 
do anything. Stun varies, and what he could do depends upon 
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the extent of stun. It is difScult to say how much a man must 
be deprived of consciousness in a given case. I am cognizant of 
a case where a crow-bar was run from under the jaw up through 
the brain and skull. The man went home, up-stairs, recovered in 
three months, drove a stage-coach, lived twelve years, and died 
six years ago. Assuming that the hands were brought up, face 
down, legs kneeling, I should think the position was taken while 
alive. There were no wounds, except on the head, from which 
blood would flow. 

Attorney* General If there were several large pools of blood, 
twelve or fifteen feet apart, and a man was struck any of these 
blows, is the position of the blood any indication of whether he 
was standing or not ? [Objected to, and ruled out.] 

Dr. Biffelow. The blood must have come from the head, if 
there was anything like a pool. The blood on the membrane 
must have been caused by the blows. After the blow on the side 
of the head the man might be able to cry out. It might reduce 
his present strength, and might knock him senseless. 

Chief Justice. How soon would these blows produce death ? 

Dr. Bigelow. It is quite uncertain. It is the exception that a 
blow on the head produces instant death. With all these blows, 
he might have gone on breathing a few minutes, or even an 
hour. 

Cross- examined by Mr. Davis: — The nature of the wound 
above the ear was stellated, and so detached from the large 
wounds on the back, that I made a separate statement of it. It 
had a fracture underneath. The wound on the left side was 
stellated. There was no fracture under that Both of these 
wounds were below the part sawed off, and do not appear here. 
These wounds were so separate as led me to infer they were 
given in a different direction, and not part and parcel of wounds 
behind. If either of these blows stunned the man entirely, he 
would not make an outcry ; if partially stunned, he might From 
both of the side blows he might not be incapable of outcry. If 
either of these blows on the sides were given first, the party would 
not necessarily be incapacitated from physical action. From 
either of these blows he might have bled from the nose, but I do 
not know that he did bleed from the nose. The wound on the 
shoulder was so near, that I think the blow might have glanced 
from the skull. 
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To Mr. Somerby. It was not possible to see every precise blow 
upon the scalp. The blow with the same force, whether from 
below or above, would produce the same effect It is a matter 
of direction only so far as that the muscles of the arm are not 
likely to be strong enough to strike up with sufficient force to 
produce these results. I give my opinion upon probabilities. I 
think there is a difference in a surgeon's judging of this from any 
other person. There is nothing in the wounds to indicate 
whether all the blows were given at once, or not. A man gen- 
erally falls dead in a heap. He might have assumed this position 
in the struggles of death. 

Benjamin Wormell sworn^ examined by Mr. Pierce : — I teach 
the High School at Kingston. Boarded at Mr. Andrews' from 
May, 1867, until July last On the night of May 26th I went to 
the Templars' meeting, whose hall is not far from prisoner's 
house, on opposite side of the road. I came into the house about 
twenty minutes of nine, and into the room where the ladies 
were; remained there fifteen minutes, and whilst in the room 
heard a thumping noise down cellar. Mrs. Reed was not in the 
room. I went up to my room, and heard the ladies go away, 
and Mr. Andrews' voice from the direction of the west gate. 
This was ten to fifteen minutes past nine. Between half past 
nine and ten, Andrews came into my room. He knocked. I 
answered, ** Come in." The door was locked and I let him in. 
" Good evening. I came up to see if you were in before locking 
up." After indifferent talk, I spoke of compositions, and I think 
I may have read him a portion of a poem, but am not sure, as I 
think he was in the room the night before. As he leaned forward, 
I smelt ether. I said, " How you smell of ether ! " He made 
some answer which diverted my attention. In a short time he 
appeared to take no notice of what I was saying ; had his hands 
over his eyes, as if he went to sleep. I said, "Mr. Andrews, you 
better go to bed, and I'll do the same." He got up and left I 
had known him to smell of ether before, but not as strong. He 
has slept before in my room, and it was customary. I heard him 
afterwards go home with Mrs. Peckham, and afterwards heard 
bis alarm clock, in his room behind mine, wound up. My room 
was front southeast corner. His chamber was northeast corner, 
over the sitting-room. 

The next morning, about seven, Andrews came in, and seemed 
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to be ID great distress. Mrs. Andrews and Mrs. Reed rose and 
went to him. He said that Sproul had been down to the mill, 
and after he left he was very faint His hands were across his 
belly. He said he thought he should drop down coming by 
young Edward Holmes's. In a few minutes he got up and went 
out. Soon after, I went out, and saw Andrews in a carriage ; 
asked him if he knew where Cornelius was. He said ^' Yes; 
they've found him down in the cemetery, murdered ! " I went 
back to the house, and told Mrs. Andrews. Soon after I went 
to Mrs. Peckham's, and met Andrews coming in. I told him to 
go in and take care ot his wife. I was going too for Mrs. Peck- 
ham. He said he would go. I told him to remain with his wife. 
When I returned, I told him " I would not have informed your 
wife in so abrupt a manner if I had considered it might affect her 
so." " It would have been well if you hadn't," he replied. 

I went down to the cemetery then. Sever, Cobb, Fuller, 
Brewster, and Symmes were there. I examined the left vest 
pocket ; saw a new bill sticking out; took it and gave it to Sever ; 
remained there until about eight, when I went to the house, and 
found Andrews lying on a sofa, and asked him to go to the cem- 
etery. He said he "wouldn't go for all the world; didn't want 
to see such a horrid sight" He was not at dinner that day. 

On Thursday night, after school, I had a talk with him in the 
sitting-room. He said, " Cornelius was here only last Saturday 
afternoon, and sat on that sofa, and was damning the orthodox 
right up and down. I never heard a man talk so, and I thought 
then something would happen to him for talking so." On Friday 
Andrews introduced me to Macoy. I talked with Macoy down 
on the ground, in Andrews' presence. 

Mr, Pierce. Was anything said about the number of times 
Holmes fell ? 

Mr. Davis, I object Andrews was under no obligation to 
respond to their surmises, nor is he bound by them. 

Chief Justice. The question is not admissible. 

On Friday afternoon Mr. Delano came along, and Andrews 
asked him about the time he was in the garden. He said he 
thought I might say something in his favor, and I replied that I 
would say what I could conscientiously. I scouted the idea of 
his being guilty, and told him not a man in town believed he 
was, and he would be out of jail in a week. We all then went 
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to Peckham's and Thomaa Newcomb's to consult about getting 
counsel. 

Mr, Davis. We shall recall this witness, and will hereafter 
cross-examine, if the Court please. 

Thomas Newcomb swom^ examined by Mr. Pierce : — Thread 
manufacturer. Andrews has been in my employ since 1851 ; has 
acted as overseer, with five or six in his room, a man, boy, and 
girls. I paid him thirteen shillings a day, besides for extra work, 
of which he kept the time. On Tuesday he was at work as 
usual, and left the usual time. On Wednesday I saw him about 
half past six, a. m., with Sproul. [Repeats the interview testified 
by Sproul.] He said Leach had sent Sproul to see if he knew 
anything about Cornelius. A short time after I went up into 
Andrews' room. He said he didrf^t know but I smelt ether. He 
had been using it for his eye. I asked him which way Holmes 
went He said across the cemetery. . I said, " If anything hap- 
pened to him, he would be found in that path across the cem- 
etery." Then he spoke of Holmes having had fits, one in the 
Baptist church. Then he said that Holmes had made a will, 
and he had it in his possession. He began to tell the provisions, 
and I said I didn't care about hearing it He also spoke of 
silver ware, which Holmes had brought to his house for safe 
keeping ; also spoke of a silver watch ; said he and Joseph were 
executors; that he did not think they would try to break the will. 
If they did, Joseph would not get so much. This was all before 
I heard the body had been discovered. He did speak of a 
note he had sent to Holmes by my brother's son, about ten years 
old. I said twice that I didn't want to hear the provisions of the 
will. He said he wanted some one to know of it. About a half 
hour after I said to him, perhaps he had better go up to the 
house and see what he could learn, and I went up with him as 
far as my house. I next saw him that morning at the inquest. 
He said he didn't know but he had better go to Plymouth, and 
carry the will to Mr. Damon. I told him if he had the will, to 
keep it till after the funeral. In the afternoon he said his wife 
felt so bad, and he was not well, that he did not want to work 
any more that day. Thursday morning he told me that he had 
to go to Plymouth for some alcohol, and he had taken the will to 
Damon. I never advised him to take the will to Plymouth. 

Mr. Pierce. Whether or not you ever told Andrews to tell 
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Damon not to say anything about Holmes' coming over to Ply- 
mouth with Andrews to make the will ? 

Mr. Davis, We object. Suppose he did tell him, how is it 
material? The answer would contradict nothing in evidence, 
and the question is leading. 

Mr. Pierce. We purpose to show that Andrews told another 
witne^:^ that Newcomb had so advised him, and now we ask 
Newcomb whether he did so advise him. 

Mr. Davis. When that is proved, it will be time enough to ask 
this question. Suppose it is now admitted, and the alleged state- 
ment is not afterwards proved. Shall the prisoner suffer ? 

Chief Justice. The Court thinks the inquiry is not now per- 
tinent 

Cross-examined by Mr. Da^is : — I do not remember that 
Andrews asked me what he ought to do with the will. I can't 
swear either way. I knew the will must go to the Probate 
office. I don't remember that there was any talk to the effect 
that the will must go to Probate, or be proved, or go to Probate 
office, or to Mr. Damon. I supposed he knew it must go to Pro- 
bate Court. I do not know that the will seemed to trouble him. 
He spoke of it twice, at the mill and at the inquest His extra 
work was by the hour, early mornings, and late at night Dur- 
ing the war, I ran considerable extra time. I had smelt ether at 
other times frequently. He had worked in the same room, with 
steady work, for seventeen years. 

Direct resumed. I said to Andrews, coming from the inquest, 
if he had the will, to keep it, and say nothing about it It is not 
usual to do anything with such things till after the funeral 

Joseph Peckham swom^ examined by Mr. Pierce: — I am 
pastor of the Congregational Church in Kingston. It is twenty- 
six years since I first went there. I was gone two or three years. 
Andrews was a deacon in my church for two years. There is 
now a vacancy. On Tuesday evening, about ten minutes after 
nine, I called at his house. I wished to see him, and waited 
until I supposed the ladies had finished their business. I was 
there a few minutes, and when the ladies left. I did not see him. 
Mrs. Peckham came home about half past ten o'clock. The 
next morning I heard him, about seven, talking to my wife. I 
was in my chamber. About an hour or more after, I saw him at 
his house, on a sofa. He was much overcome, and seemed to 
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feel very badly. He spoke of being at work early in his house, 
and having no appetite for his breakfast. I questioned him as to 
seeing Holmes in his garden. He did not seem inclined to say 
much ; said he " wouldn't see the body for worlds." I sat by the 
window, and saw Frank Fuller coming, and said " I presume 
they are coming after you." He went with Fuller to the inquest. 
He was hardly able to walk. When I went into the inquest, 
Andrews was speaking about Holmes having fits. Captain 
Symmes said, " Perhaps that's it." Dr. Jones said, " That will 
do to talk about," Andrews said Cornelius had been very kind to 
him, and, he would say now what he never said before, had made 
him many presents. The note was exhibited, and he said, "I 
wrote that note myself, and you'll find a number just such among 
his papers." I heard Joseph Holmes say to him, " If you wish to 
see me, Mr. Andrews, I shall be disengaged soon." I went home 
soon after, and down to the scene of the homicide; followed 
what I supposed were Holmes's tracks. About half past ten 
o'clock I saw him again at his house, and said, << This is a roost 
horrible murder, and I hope the murderer will be found out, and 
I think he will be." He made -no answer, and I did not see as 
he appeared any different. I endeavored to elicit some informa- 
tion as to his interview with Holmes in the garden, but I thought 
he changed the conversation. About five on Thursday after- 
noon, he wanted me to go to Plymouth with him, to get flowers 
of Watson, and I think he said to see Damon. He wanted to 
get flowers of Watson for a wreath, as he had charge of the fu- 
neral. He got a carriage, and we took over to Plymouth ladies 
who had called at the house, and whom I did not wish to pass 
on the road. After the ladies left the carriage in Plymouth, he 
told me that he wanted to see Damon, by advice of Thomas 
Newcomb, and tell him not to mention that he went over with 
Holmes when the will was made. I told Andrews " I would not 
see Damon for any such purpose." I told him it would injure 
him a great deal more to go for any such purpose ; that I thought 
this matter would be sifted thoroughly, and he ought to be willing 
to answer questions, and he seemed to be unwilling. He said 
he had been questioned a great deal, and they seemed to be try- 
ing to trap him. I asked Andrews on our return what became 
of the draft of a will. He said he presumed it would be found 

among his papers, as Holmes was a master hand to keep such 

6 
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things. In the summer of 1867, he told me Holmes had executed 
the will in Plymouth, and that Mr. Damon wrote it ; that Holmes 
was very anxious he should go, but that he would not go into 
Damon's office. At another time, I do not know whether before 
or after the will was made, he said that Holmes was solicitous 
about himself; one brother had died, another died in a fit, and he 
thought he should not live a great while. 

Mr. Pierce. Whether or not you had conversation with An- 
drews at any time about funds of the church in his possession? 
Objected to, and waived. 

Mr. Pierce. Whether or not Andrews ever told you the church 
funds were out at interest. 

Mr. Davis. We object to this question, your Honors, as in- 
competent, 1st, as leading in form, and indefinite as to time, but 
substantially because, if we understand the opening, the Com- 
monwealth disclaimed that this was a murder for money. Now 
they are either attempting to change their ground, or they are 
asking a question which can have nothing to do with the case. 
How is it material that the funds of the church were out at inter- 
est or not ? The answer surely can contradict no statement of 
his yet in evidence. 

Attorney- General. We do not disclaim the opening. We like 
it as it stands. We claim that this was a murder. To try that 
question, we try all the circumstances, all the surroundings. We 
are endeavoring to show the character of the act by the surround- 
ing circumstances. If it should appear that at or before this 
time he was destitute of money, trying to get it from various 
sources; that the deceased had money on his person; that some 
of that money was not found; that money was found under cir- 
cumstances of a concealed possession ; these matters are proper 
subjects of inquiry, and evidence that he must have taken it from 
the body of the deceased. 

Mr. Somerby. We do not see that our objection to the ques- 
tion at this stage is answered. It does appear that i\\9 govern- 
ment are shifting their position somewhat, but it does not yet 
appear from the evidence that any money was taken, or any 
missing, or any concealed, and they are beginning a great ways 
off to go into an investment of church funds. When the proper 
time comes for the money question, we shall be ready to meet 
them. 
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Chief Justice. As the case now stands, the question cannot be 
put, and the testimony, we think, would now be incompetent. 

Cross-examitied by Mr. Davis : — Andrews was Treasurer as 
well as Deacon. I have known Mr. Andrews well since 1858, 
and slightly before. I have lived since my return in the Russell 
house, opposite Caleb Bates's, and next westerly of the mansion 
house of Cornelius's father. Cornelius was my nearest neighbor 
until after his father, Joseph Holmes, died, in the spring of 1863. 
Soon after, he removed to Mr. Andrews', where he remained till 
about two years before his death. His brother Paraclete died in 
February, 1867. Cornelius was not of a social disposition, I 
think. He didn't visit young ladies. 

3Ir. Davis. Did you know his habits and general demeanor ? 
[Objected to, and ruled out] 

Andrews' general reputation as a peaceable man was good — 
as a humane man, very good; and as to temper, very good. 

Mr. Davis. What was his general reputation for liberality or 
generosity in money matters? 

Attorney' General. We object. 

Chief Justice, It is immaterial in the present aspect of the case. 

To Mr. Somerby- I am confident Andrews said that Newcomb 
advised him to see Damon and make the request I have stated. 
He had two errands to Plymouth, to get the flowers and see 
Damon. Don't know that he saw Damon. Suppose he meant 
Thomas Newcomb ; the other Newcomb he calls Guilford. 

Thomas Newcomb recalled: - I never gave Andrews advice 
to call on Damon and tell him not to tell that Andrews went 
to Plymouth when the will was made. 

Cross-examined by Mr. Somerby : — He spoke to me about 
silver ware. I do not remember that I said keep it, and not tell 
the Holmeses of it. I made no reply. I knew Damon, and that 
he was Register. I don't remember any conversation about Da- 
mon's writing the will. I am more sure I didn't advise him about 
Damon fhan I am about the silver. 

Mary McCreight^ Ellen O'Brien^ and Margaret O'Snen, girls 
who worked in the mill, here testified that about twenty-five min- 
utes before one o'clock on Wednesday, they were standing in the 
road near the mill; they saw Andrews come down the path 
from his house, with a white bundle under the right arm, and did 
not enter the mill. They went and sat on the steps. 
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No crosi*-examiiiation. 

Cyrus W. Rip/ei/^ Samuel Soule, Samuel D. Dreto, and Ed- 
ward K. HolmeSj testified to finding sundry fragments of clothing 
in the river below the mill, and on the banks, on Monday, June 
1st, and June 2d and 3d. Among these fragments were a cloth 
coat sleeve, with paint marks on it, another turned wrong side 
out, a cotton shirt torn, with neck buttons, and sundry pieces of 
coat linings, and velvet collar. 

Cyrus W. Ripley, cross-examined by Mr, Davis : — I was 
present when a pond in the cemetery was drawn off. It was 
drawn off with a fire-engine, I think after the indictment was 
found. There was a large pile of brush outside of the cemetery 
fence, fifty feet or so from where the body was found. It has 
been burned since the homicide. [Points them out to the jury.] 

Eli Wilson sworn^ examined by Mr, Pierce: — I worked in 
Newcomb's factory sixteen years or more with Andrews. He 
wore a black coat the last year, which had paint marks on a right 
sleeve, and which I last saw on him within two days of the death 
of Holmes. [Looks at a sleeve shown, with a ring of fine white 
spots near shoulder, about one inch in diameter.] I see a paint 
mark on the right sleeve the same as he showed me. About a 
year ago, last spring, as we were walking home, he said Ada had 
been painting, and he had got some on the sleeve, and asked 
what would take it off. 

Cross-examined by Mr. Davis : — There was more of it then 
than there is now ; from elbow along down towards waist. I can't 
say that is the sleeve. There was considerable amount of paint 
on his sleeve. 

I have seen Cornelius at the mill often. He came to see An- 
drews for nine years back, as often as once a week I didn't 
always work in the same room ; would see him sometimes as I 
passed through Andrews' room. 

Henry Simmons sworn^ examined by Mr. Pierce: — House- 
wright in Kingston ; have known Andrews fifteen years, and 
talked with him about a coat in April, 1867 ; said, " Don't my 
paint dry ? " He said, " That aint your paint, it is Ada's ; there 
wasn't drying enough." There were spots upon right sleeve from 
shoulders nearly to the wrist. I made no examination, except to 
look at it hastily. I know it by that spot [pointing to the spot], 
because I noticed its peculiar form. The coat had a velvet collar. 
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Cross-examined by Mr. Davis : — I knew Holmes. I was on 
speaking terms with him, but he was not with me. I knew 
Andrews ; had worked with him at the mill. I did not belong to 
the church which Andrews belonged to, but attended the church 
to which Mr. Holmes belonged. His reputation for peaceable- 
ness and humanity was good. 

To Mr. Somerby. There was nothing which directed my atten- 
tion to the paint, but I happened to see it on the sleeve. This 
particular spot then attracted my attention, and I carried it in my 
mind, and if his life depended on it, I could swear to it. I can 
swear to this ring of small stars. I have noticed other things in 
this way before. Anselm Robinson first showed it to me after 
the coat was found. There was no particular reason why I should 
look at it, but I did look at it, and can swear to it to-night. 

John Smith swom^ examined by Mr. Pierce : — Have known 
Andrews in the factory fifteen years. Have seen him wear 
dark coats; one of them had a velvet collar. This is [exam* 
ining sleeve and other pieces] the same coat I have seen him 
wear, I think. The color and collar make me think so, that is 
all. [India rubbers shown him with slippers in them.] These 
are his rubbers. I identify one slipper by the nails in them. 
[Shows two or three clinched nails in sole of the slipper.] 

Cross-examined by Mr. Davis : — I was sometimes in Andrews' 
room ; w^orked in both, when required, for fifteen years. My 
father, Richard, worked in his room. We never had any trouble 
with him. Cornelius used to come to see Andrews, sit down 
and talk, for ten years certain. Sometimes made long stops ; 
came at all hours. Never heard any joking about Cornelius giv- 
ing his property to Andrews. I have spoken to Andrews about 
Cornelius giving him something perhaps a half dozen times, but 
he never said anything to me about it; never denied it. 

My son Richard, sixteen years old, worked for Andrews in May 
last, helping him plant his garden. The season was very late. 
He worked for him mornings before school ; would go very early ; 
worked the week of the homicide. I have known Andrews and 
Cornelius to go away together several times, to Boston, to Ply- 
mouth, etc. 

Mr. Somerby. How do you identify the coat ? 

Witness. I say it was the same I saw before the grand jury. 1 
never identified the coat 

6« 
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To Mr. Davis. I identify the slippers, not the rubbers. The 
nails are not peculiar, but I know the slippers had nails. [Slipper 
taken out of rubber, and a hole in the sole shown in it] I now 
identify it by the hole. Didn't remember the hole before. Don't 
know why I paid any attention to the slippers. I never took 
them up. 

Uriah Macoy sworn^ examined by Mr. Pierce : — I am a 
deputy State constable, and went to Kingston on Thursday 
morning. Messrs. Morse and Hollis, also deputies, came Thurs- 
day evening. Mr. Pratt was there before me. I first saw the 
prisoner early Friday morning, when Mr. Pratt arrested him as 
he came down stairs. 

As soon as arrested, he asked on what grounds. I told him 
circumstantial evidence. He wanted to know the nature of it, 
and I told him I was not at liberty to tell. I said, ^' I saw Damon 
yesterday." " What Damon told you would not convict me," 
said he. " How do you know what he told me ? " " He told 
you about the will." I asked, " What do you know about the 
will ? " He said, " I went with Holmes to Plymouth when the 
will was made. All I know is what Holmes told me." He said 
he never saw the will. I asked, " What did Holmes tell you ? " 
" He told me he had given $1,000 to the Baptist Church, and $100 
to a lady, and the rest was divided between myself and Joseph 
Holmes." I said this was the first I knew that he was benefited 
by the will. He then said, that as to the will, he didn't see why 
Joseph was not as much implicated as he ; be was as much bene- 
fited. I told him he was not arrested on account of the will. I 
next asked him for his clothing, that he wore that night in the 
garden. He brought this coat, vest, and pants [identifying them]. 
I called for his underclothes. He said he had them on. I exam- 
ined the vest, and found blood under the lower button, on the 
black cambric under the back strap, over the hips, and on the 
back strap. I told him I would keep the vest. He says, " Mr. 
Macoy, what do you find on that vest ? " I told him 1 didn't 
know as there was anything wrong, but I saw something I wished 
to keep the vest for. There was something white on the vest 
which looked like paste, and he commenced scratching it with his 
finger-nails. I said, " Don't rub that," and took it from him. 
He said, " Now, Mr. Macoy, don't get me into any scrape, for I 
am an innocent man." I said, << If innocent, you need have no 
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fears." I then looked at the pants, and said they looked as if 

they had been washed. He said they had not. I found stains 

up and down the pants which looked to me as if there had been 

blood, and had been sponged. As I laid them on the table, I 

saw another place on back of left leg, where it showed blood diS' 

tinctly, I then examined the coat, and discovered nothing ; asked 

if he was sure he wore it that night. He said, " Yes, these are 

the clothes." I then took down a cloth Kossuth hat from back 

room, peppered with red and black, and asked him if that was 

the hat. He said " Yes." I discovered a small spot of blood in 

the white silk lining in the crown, and spatters all over the rim 

on the outside, which you cannot see in this light. I then hung 

them in the back room, and afterwards gave the vest to Pratt to 

take to Boston. I next saw the hat at the jail, in the sheriff's 

hands. [The witness here relates that he went to several persons 

with the prisoner ; that upon inquiry whether Andrews had seen 

the ground where his friend was murdered, he said he couldn't 

bear to go to the place ; that afterwards, at the request of Macoy, 

Andrews showed him the route in the garden, and the course 

Holmes took, went to the place with witness, and betrayed no 

emotion.] I told him he must not conduct the funeral. I asked 

him also to go and see the body of Holmes. He said he had no 

objection, and when we got to Leach's, he wanted to see Joseph 

first. He asked Joseph, " What do you think of my taking 

charge of the funeral?" Joseph said, "How do you feel about 

it yourself?" Andrews replied that he had no feeling about it, 

and Joseph said, " Uncle Edward was to see you. What did 

he say to you ?" Andrews replied that he couldn't really tell ; he 

had been taking so much ether, he didn't know what he did say. 

Joseph then said, " Mr. Andrews, under the circumstances, I 

hardly think the friends would consent that you take charge of 

the funeral." Joseph then said they had found a bill for over four 

hundred dollars' worth of silver ware. Andrews said he knew all 

about it, and would tell him some other time. Joseph asked if 

he had any objection to telling then. He replied that it was at his 

bouse. " Your uncle carried it there for safe keeping." We then 

went down stairs to see the body. He stood by the side a minute, 

put his hand down and stroked the face, and then kissed it. He 

then turned and walked out into the entry. After his return to 

bis house, Mr. Peckham came in, and asked if he could have a 



56 TRIAL OF SAMUEL M. ANDREWS. 

little private conversation with Andrews. I said, " Yes, in my 
presence.'* 

Peckham said, " If you have done this deed, I hope you will 
make a clean breast of it" Andrews said that he would if he 
had done it; that he did not see why people asked him so 
many questions. I told him he must expect it, and should not 
think it strange. 

Andrews — " God never made me for a murderer, but for a 
better purpose." 

Macoy — " God never made any man for a murderer." 

Andrews — "If I murdered him, why did I not take the 
money ? " 

Macoy — "Some one murdered him, and did not take the 
money." 

He then went on speaking of other trails that ought to be 
looked up. [The witness here repeats the statements made by 
Miss Sever concerning other investigations.) Miss Sever and oth- 
ers were in. In the evening Mr. Peckham came in again. I was 
reading in the Bible, and I read a chapter aloud, and Mr. Peck- 
ham and the prisoner made prayers. 

Saturday morning, about ten o'clock, after receiving a telegram 
from the State constable, I told Andrews I had got to take him 
to Plymouth. He said, " All right." He had as lief go as not 
He did not care about it for himself, but for his family. 

[After narrating some conversation about procuring counsel, 
and that he committed the prisoner on Saturday afternoon to the 
jail in Plymouth, the witness is asked if he ever heard Andrews 
say anything about a large pocket-book which Holmes had, to 
which he replies] : When I said on Friday that some one had 
murdered Holmes, and had not taken the money, he spoke to me 
about a large pocket-book that Holmes had. I told him I did not 
find anybody else that knew of a large pocket-book. He said he 
did have one, and that Holmes would come into the mill and say, 
" I have a thousand dollars here, and five hundred here " [slapping 
his pants and his breast pocket]. I said, " It is strange you are 
the only man that knows he had much money." He said, " Oth- 
ers knew it." " Who ? " " The Baptist minister, and Lysander 
Bartlett, or his wife would know." He also said, " It would be 
a great deal better for me to have him live. He was the best 
friend I had ; " spoke of many presents from him, and pointed 
out a large chain. 
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On Monday night, June 1st, after a portion of a coat had been 
found in the river, Pratt and I saw him at the jail, and Pratt 
asked him if he remembered going down across the path by the 
school-house, towards the mill, between twelve and one, on 
Wednesday. He said " No." Pratt says, " Now be cautious ; 
three girls *^aid they saw you come down there with a bundle 
under your arm." 

Mr. Somerby, We now object to the introduction of any further 
conversation. It now appears that the confession which the 
government are attempting to put in was made under threats. 
While we do not deem it very material, in our view of the de- 
fence, we feel bound, in a capital case, to make every legal objec- 
tion. We have not the authorities at hand, but we ask leave of 
the Court, and promise in the morning to make it clear that such 
threats as these, as much as promises or inducements made by 
an ofRcer, render a confession incompetent. 

Attorney- General. We submit the question to the Court. I 
have no desire to put in testimony unless it is clearly competent. 

Oiief Justice. The question will be reserved for the present. 
You may proceed with the witness, and if the testimony is held 
competent, you have liberty to recall him. 

Mr. Macoy. The coat and pants I gave to Dr. Hayes. I have 
not had them in my possession since. I next saw^ them when 
they were shown to the prisoner's counsel in Boston. 

I assisted in searching Jones's River. [Identified pieces of coat, 
lining, shirt, etc., found June 1st to 7th.] I have had the shirt in 
my possession ever since ; the pieces I handed to Pratt. 

I also demanded the shoes he had on that night, and he 
brought in a pair, which Pratt has. [The shoes are produced 
and identified.] 

C/iief Justice. The court will now adjourn to nine o'clock to- 
morrow morning. 

Foreman. The jury have requested me to ask the Court, that 
they may have an opportunity to view the premises. 

One/ Justice. The Court will consider the matter. 

The court adjourned at twenty-five minutes before eight, till 

nine on Thursday morning. 

Thursday, December 3. 

The Court came in at nine o'clock ; and after the calling of the 
jury, Mr. Davis, in behalf of the prisoner, moved that there be a 
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view of the premises, which were about four miles distant. There 
was already conflicting evidence concerning the condition of the 
locus in quoy and more evidence would be introduced which would 
be inconsistent with what was already in the case. 

Chief Justice. The Court think the trial ought not to be broken 
off at present. The ground is somewhat covered "With snow. 
There are good plans in the case, and the evidence tends to 
the conclusion that the particulars of the locality are not very 
important in the present aspect of the case. The Court are not 
prepared to order a view at present. The evidence of the con- 
versation at the jail is inadmissible. 

Uriah Macoy recalled^ examination resumed: — I took three 
pieces of a top rail of a slab fence from the fence immediately 
west of the east gate of Andrews' front yard. I sawed it in two 
pieces, and took number one to Dr. Hayes and number two to 
Dr. White. Mr. Beal called my attention to it I think about 
the middle of June. I have had possession of them ever since. 

Cross-examined by Mr. Davis: — I did not ask him for his 
every-day coat. I had no conversation with him before his 
arrest. He showed me in the garden two rows of potatoes cov- 
ered. I afterwards dug them up in digging garden over. I saw 
the tracks of two persons, running towards the path northeasterly^ 
by a pear tree, and could not trace them after reaching the path. 
There was a path between his land and the Bradford lot, and the 
other, or easterly path, is on ' the line between Andrews' and 
Holmes's lot. There were apple tree stumps on the northeast 
corner of the Holmes lot, near the woods in rear. The pear tree 
was on the east side of the path on Holmes's lot. 

He went down to see the body at my request I did not see 
any tears shed when he left the corpse. I did not hear Joseph 
say "I don't believe you are a murderer." There was nothing 
said in the conversation with Joseph about the will. I do not 
remember Joseph's saying Cornelius had told him of a will. It 
was in his room, fifteen minutes after arrest, Andrews said he 
never saw the will. I said, " I saw Damon yesterday." He said, 
" You refer to the will." I had spoken to Damon about the will, 
and other matters. I think the will was in my mind when I 
made the remark, but I did not mention the will. There was 
something said about a copy of the will being found at one con- 
versation, but not that one. I knew that what purported to be a 
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copy, or draft of a will had been found. He did not say he had 
heard a copy had been found, and that he had not read it or seen 
it. I did not tell Andrews that we arrested him becaut«e if we 
didn't somebody else w^ould. I knew a large reward had been 
offered. I arrested him to get evidence, to get the clothing. I 
did not arrest him to get ahead of any one. I did not commit 
him for certain reasons. It was because of the sentiment right 
there, the public sentiment in favor of the man. I thought it 
better to let the matter develop itself. We arrested him on our 
own authority. There was something said about getting Mr. 
Harris for the defence. He wanted him. I did not tell, nor any 
one else in my presence, that Harris was engaged for the gov- 
ernment, or by the Holmeses. I knew Mr. Harris had been en- 
gaged for the government, or that he had been spoken to. Mr. 
Harris did not ask me why I told Andrews he was retained for 
the government Nothing was said why he could not have Mr. 
Harris. He was advised to get you, and called for you on Satur- 
day, on the way to the jail, but you were out of the State. 

At the time of the conversation about the pocket book, I said 
a pocket-book had been found. Finally he said he might have 
been mistaken when I described it. When down at the ground, 
I don't remember that I, or any one else, showed him heel prints 
in the pine needles, on the bank west of the road. My attention 
was called at some time to them, I think by William Thomas. 
I could not make them out as heel marks. It was ten feet west 
from the ruts under the pine trees [points out the spot to jury]. 
I was first on the ground Thursday forenoon. It was very stony 
on the road for two or three rods. There were stones on the 
bank, mainly in piles. I was there last June 29th, and the large 
heap of brush had been burned up. 

Direct resumed. I went down to Kingston by order of Major 
Jones. 

Dr. H. N. Jones recalled: — I know Nancy Vaughan. She is 
sick with cancer of the breast, and cannot come to court. 

Mr. Somerby. I suppose there are a great many people in the 
State who can't come to court 

Cross-examined by Mr. Davis: — I was not called to Alexan- 
der Holmes, Tuesday night I had not been called to him for 
some time. Knew he was out of doors; didn't know he was in 
Plymouth on Monday. Made no charge for my visit 
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Chief Justice. Were you sent for? 

Dr. Jones. I called without being sent for. 

George C. Pratt sxcom^ examined by Mr. Pierce: — Deputy 

constable ; went to Kingston Wednesday afternoon. I noticed 

six to twelve stones, with blood on them, at the ground ; did not 

count them. The clothes I received from Macoy I took to Ilayea 

on Friday, and pieces of coat received of Macoy June 3d I also 

took to him. [The witness here relates the interview at the jail 

as far as testified by Macoy.] I also took some clothing to Dr. 

White. I have had a note in my possession which Frank Holmes 

gave me. [The note is produced, signature admitted, and read to 

the jury, as follows :] 

Kingston, May 26, 1868. 

Friend Coknklius, — You asked me to come down to see you before you 
went to Boston, but it was not so that I could come down last eve, and don*t think 
I can this eve, as I shall have to work out in the ganlen as long as I can see. If 
you wish to see me for anything in particular, you can take a walk up. Shall be 
round home until about half past eight. Shall then go down to the store. 

Yours truly, S. M. A. 

No cross-examination. 

Edward K. Holmes ^t^rorn, examined by Mr. Pierce: — I am 
am a son of Edward Holmes, t live in the old mansion of my 
grandfather. I spoke to Andrews on Wednesday afternoon. I 
asked him who he supposed could have done the deed. He said 
he had jio idea ; that my uncle was his best friend, and had given 
him many presents ; that he had planned a voyage to Boston with 
him for 4th of July ; that he had a fit at his house once, and fell 
off the sofa, and might have died in a fit. 

No cross-examination. * 

Joseph A. Holmes sworn^ examined by Mr, Pierce: — I am 
a son of Alexander Holmes, and nephew of Cornelius. I was 
informed by my brother Frank that Cornelins was missing, and 
by Azel Sampson, postmaster, that the body was found, and got 
to the spot about twenty-five minutes before eight, stopping on 
the way to tell Mr. Beal. The body was lying with back towards 
me, and nothing had then been done to my knowledge. [He 
repeats testimony of what was done then, as stated by other wit- 
nesses.] There was no disarrangement of clothes. There were 
two small pools of blood on the other side of the road from where 
the body lay, on the edge of the wood. I went ahead, and the 
body reached Leach's before eight. Andrews was sent for, and 
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arrived about twenty minutes past eight I saw him sitting in a 
chair, holding his stomach, saying, '^ Anything of this sort comes 
across me here." He wanted to see me, and we went out into the 
yard. He said, " You know Cornelius thought everything of you 
and L He often said if he should die he should want me to take 
charge of the funeral, to be buried from the Baptist Church, and 
be did not want anybody to see him after death." I told him 
that I didn't wish to talk about that, as none of us had thought 
anything about it; that it would be for his brothers to say, and 
that I must go and tell my father. Before we went out, I brought 
down the note, and asked if it was bis. He said, ^' Yes ; you 
don't find anything wrong in that, do you ? " 

On Thursday, at half past two, he came down to Leach's. 
He had been sent for. I asked him how he was. He said he 
felt very badly, people asked him so many foolish questions, and 
be didn't know what they thought of him. He then asked if we 
wished him to take charge of the funeral. I asked if Uncle 
Edward had not been to see him. He replied that he was under 
the influence of ether, and didn't know what was said. I told 
him we did wish him to take charge of the funeral from the Bap- 
tist Church. There was then talk about pall-bearers, and he 
inquired about flowers. I told him that I did not think then^ 
appropriate, and he said when his nephew was killed in Plymouth 
by an accident, the cofiin was covered with flowers. It was- 
arranged to get them at Mr. Beal's, and at Watson's, if necessary. 
I asked what time Cornelius left '< Before eight." ^< I shouldn't 
think he could have got away so soon." ^^ The town clock had 
not struck eight" << We couldn't fix the time he left home earlier 
than twenty-five minutes to eight How long did he stay ? " 
" Ten or fifteen minutes. Delano came to pay pew-rent I told 
Cornelius of it, and be said he must go ; and went. Of course 
I don't know which way be went." He spoke of a will, and said 
it was strange that people talked so soon about the will, and that 
be told people who spoke of it that it was strange. I then asked 
him if be knew that my uncle had made a will. He replied that 
be was in Plymouth the day before, and heard that Sherifi* Bates 
had witnessed a will. I said I bad also heard that Bates said he 
bad witnessed a will, and asked if he bad any more positive 
knowledge about it He made no direct answer, but finally 
said, ^* I thought you knew as much about the will as I did ; " 

6 
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and named others he thought knew, and mentioned my aunt, 
Mrs. Adams, and Mr. Damon. 

I told him I heard he said Cornelius had a large pocket-booL 
He said he did say so ; that he knew he had, and often carried 
large amounts of money in it; had known him to have $1,200. I 
said I didn't think he carried so much money about him. At 
another time he said that he had known Cornelius to say he had 
got $1,000 in this pocket [pants,] beside what be had in this [the 
other pants pocket] He asked if I did not pay him a large 
amount of money the Monday before. I told him I had intended 
to, but failed to see him, and had it still. He thought some one 
might have known of it, and robbed him. He then spoke of the 
presents made to him, and said that Cornelius had let him have 
the use of the lot next his house for a year. I told him that Cor- 
nelius had told me so the Monday before. He then added that 
he had since offered to let him have it for five years ; that when 
Paraclete died, and the property was divided, Cornelius had taken 
this lot at his request, so that he could have the use of it. 

He said he had seen the great pocket-book within a weeJc, and 
we should find in it a note of $150 against him ; that he knew 
he had two pocket-books. 

He asked if he might see the body. I assented, and he went 
down and looked at the corpse. He spoke of bow dear Cornelias 
was to him. 

On Thursday evening he came there again. There were per- 
haps ten people there, and he said he had been to Plymouth, and 
got flowers, and had spoken to one or two bearers. I saw him a 
few minutes only, as Hollis and Morse came to see him alone. 

Friday morning he came with Macoy, and said he came down 
to say that he came prepared to take charge of the funeral, not- 
withstanding the arrest. I told him I did not see how it was 
possible. He said that Macoy told him he could do it if he 
wanted to. I told him that under the circumstances we did 
not desire him, and we had spoken to another man. He said 
he regretted it, because he wanted to do all he could for Cornelius. 
He should attend the funeral any way. " God Almighty never 
made me for a murderer. He meant me for a higher purpose.'' 
Macoy said he had told him that was true. I said, ^' No doubt of 
it." He spoke of his arrest as being hard on him, as a young 
man with a family; and I replied, <*If innocent, it will do no 
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barm." I asked him about a bill of silver. He said he knew 
where it was; it was at his house; that Cornelius brought it 
there soon after he bought it ; that he did not wish to have it 
there, but Cornelius said it was not safe to have so much in one 
place. 

I said, " No one ever heard Cornelius say anything about car- 
rying large sums of money. Are you sure about seeing the large 
pocket-book recently ? " He replied, " I have seen it within a 
week." 

As Macoy spoke of going, Andrews said he wanted to see 
Cornelius once more. He went in, up by his side, placed his 
band on his cheek, and after two minutes, perhaps, kissed him. 
He then turned and went out, saying he had lost the best friend 
he had in the world, and said good-by to him. 3 

He did not, in any of these conversations, tell me of the pro- 
visions in the will. I told him we had found a paper [draft of 
will], and he said he had seen it before. I think I showed him 
the paper. 

I took all the clothing of my uncle from the room, and put it 
in the 'wood-shed, without examining. I saw it there six or eight 
hours after, lying in a pile, about four, p. m. I placed it in Leach's 
barn next morning, in a basket, after looking to pockets of coat, 
with my uncle Edward. In inside left breast pocket we found a 
few pine needles, dirt, and a few white hairs like my uncle's, 
and we thought we saw some evidence of blood. [The coat, 
vest, and pants of deceased are produced, and identified]. The 
holes cut out were not then made. I carried them from the loft 
of barn to Dr. White about July 1. 

That great pocket-book was never found. I never knew of 
uncle's making a will before his death. Mr. Damon, the Regis- 
ter, notified me of the will on the Saturday after the funeral. My 
uncle Paraclete died the last of February, 1867, without a will, 
and grandfather in the spring of 1863. Cornelius received from 
Paraclete's estate ^15,000 in stocks, about ^1,600 in cash, and a 
small share of real estate, including the garden lot, worth about 
$400. From his father he had the income only of $10,000, and 
a house for life, which Leach occupies. He had the stocks at the 
time of his death. 

Cross-examined by Mr. Davis : — I left the clothing here pro- 
duced, together with his shirt, under-shirt, boots, and stockings, 
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in Andrews' shed, about twenty-five feet from road, with a doc 
from the street and one from the house, on a pile of shingles. 
Pine wood is kept there. I don't remember seeing the drawers. 
I firj^t noticed the pocket Thursday morning. The other articles 
are in my custody now, locked up in a room in Leach's house; 
will produce the shirt to-morrow. I have no knowledge about 
the drawers. I can't say when I saw the shirt last; don't remem- 
ber giving any orders about it, unless at the time of the murder. 

I think there were several letters found from Andrews to 
Holmes, something like this [the billet in evidence] ; think there 
were perhaps half a dozen. I know there was. I can't say 
whether I could produce them. I know nothing of them now. 
I have not seen them since Jane, except the note I have seen 
here to day. I think Mr. Beal has them. 

Andrews said the pocket-book which was found was not the 
large pocket-book. I think I told him we had found a wallet. I 
did not show it to him. He said if the large one was found, his 
note for ^150 would be in it. I can't swear that uncle had a 
large pocket-book, but I have an impression I have seen him have 
one. I can't swear that Cornelius had two pocket-books at one 
time. Andrews said that at one time Mr. Barnes, Cornelius and 
he all bought a pocket-book together. I don't remember his say- 
ing that Barnes put a strap on them all. I understood him to 
say that these were good-sized wallets. 

I think I told him a paper had been found, and called it a 
memorandum of a will, before he mentioned Damon's name. 
This was Thursday afternoon, before we talked about the wilL 
We had surmised that the memorandum was in Andrews' writ- 
ing, and had compared it with the note, but did not come to any 
conclusion. I did not ask him if he wrote it I think Beal has 
the memorandum. Andrews might have said it was a paper be 
had seen before. Cornelius told me he was going to make a 
will in the early part of summer of 1867. He wanted me to 
make it for him. He may have talked about it for a month. 
He was very careful about the use of money — about spending it; 
was shrewd; liked to make a good bargain. Andrews told 
me he thought I knew as much about the will as he did ; don't 
recollect his saying Cornelius told him he had told me; never 
heard that he told Mrs. Adams or others that he would not give 
his brothers any of his property. 
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My uncle Cornelius was a very large man, six feet high, broad 
shouldered, weighed more than two hundred pounds ; as tall as 
my father, but stooped a little. 

Andrews told me in Macoy's presence that he was prepared to 
take charge of the funeral. Macoy said he had told Andrews he 
might do so if he wished. 

I acted as an agent for my uncle. I generally collected his 
bills for him. I had five hundred dollars for him^ out of which I 
had paid his board bill, which I usually paid in his presence. 

Mr. George F. Willis assisted in putting the body in the 
wagon. It was laid on the back, and bled freely, and a great 
deal of blood flowed after it was laid out. Mr. Willis was a 
witness before the grand jury. 

Attorney- General, Is Mr. Willis in Kingston? 

Witness. He is not. 

Attorney- Oeneral. Mr. Willis is out of the State, and the 
government and counsel for the defence have made great efforts 
to get him here. 

Mr. Davis, We deny the fact so far as we are concerned. We 
should like to have him, and wrote a letter for him after we were 
satisfied that the government would not procure him. 

S. Dana Hayes sworn^ examined by Mr, Pierce : — I am a 
consulting and analytical chemist, residing in Boston, and also a 
State assayer. I have experience in blood stains. On the 30th 
of May I received the vest [Andrews'] and on June 2, Dr. White 
and I took pieces from the back band and firom the button, which 
we stripped. Dr. White took one half of each, and I the other. 
I took a piece below the back band. Of these pieces I made 
careful chemical and microscopic examinations, and found on 
each blood of mammalia, like human blood. I compared it with 
blood of ox, chicken, and sheep, and found it different. After- 
wards the officers brought pieces of a coat badly torn, two sleeves, 
one with paint, and I found blood on some of the pieces. Three 
pieces were cut out of these pants [Andrews'], and I found blood 
on two of them. 

On the 6th of June, Major Jones and Macoy showed me this 
piece of the fence, and I found on it blood like that found on the 
vest The slippers were shown me by Pratt and Hollis. I did 
not examine them chemically. I took a gray hair from that 
rubber, which I have here. 

6* 
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No cross-examination. 

Dr. James C. White swom^ examined by Mr. Pierce : — Physi- 
cian and one of the professors of chemistry in the medical de- 
partment of Harvard University. Have had experience in making 
chemical and microscopical examinations ; duties at the college 
principally connected with physiological and toxicological chem* 
istry. 

On the 6th of June last, Major Jones and Macoy brought me a 
coat, waistcoat, trousers, portions of a coat, rubber overshoes, 
and a piece of fence-rail [identifies articles]. As Mr. Hayes has 
stated, I took half of the cloth covering the top button of the 
waistcoat, which I examined with other stains of a glazed and 
reddish color upon its front, all of which appeared to have been 
washed or wiped. On the back strap of the waistcoat was a spot 
somewhat elevated and two lines in diameter. It had the appear- 
ance of a clot dried without being washed. I left another portion 
of the lining in Dr. Hayes's oiSice. A small portion of the button- 
covering cut off, soaked several hours in glycerine and water, and 
the matter then scraped from the surface was examined by the 
microscope. There were seen in addition to particles of starch 
and fat globules a considerable number of circular, biconcave, 
disc- like bodies, in all respects corresponding in appearance to 
human, red blood corpuscles. Some of them were shrunken and 
had an irregular outline. 

A minute fragment of the clot upon the waistcoat strap was 
detached and placed in glycerine and water. By the microscope 
it was seen to be of a reddish-yellow color, and translucent, and 
composed largely of compacted and irregular-shaped cell-like 
bodies. After soaking, several of these were detached, resembling 
in shape, size, and general appearance, the fresh, red blood cor- 
puscles of man. Others were angular and shrunken. Some were 
also seen embedded in the mass of true circular form, identical 
by measurement and direct comparison with dried human blood 
corpuscles. . . . Another minute portion was heated with 
glacial acetic acid and chloride of sodium between glasses, and 
gave numerous groups of microscopic, dark -red, prismatic crystals 
of haemin or chloride of hsematine. These crystals have a well- 
defined shape and color, and they can only be produced from the 
coloring matter of blood, and by this process. They indicate 
positively the presence of blood, but not the kind of animal from 
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which it was derived. Hoemin crystals were obtained from this 
stain alone. A portion of the stain below the vest pocket was 
cut out and soaked in a few drops of water, to which it imparted 
a yellow color. On boiling, the liquid became turbid and paler, 
and on the addition of nitric acid to another portion the fluid gave 
a slight whitish coagulation, indicating the presence of albunfen, 
such as occurs in blood-serum. Several of the stains upon the 
same garment were moistened with water, and subsequently with 
tincture of guiacum, by which the white resin of the gum was 
separated. On the farther addition of oil of turpentine, a deep 
blue color was produced. In this process the resin is oxidized by 
the coloring-matter of the blood when associated with some sub- 
stance containing autozone or peroxide of hydrogen, like oil of 
turpentine, which is converted by the coloringrmatter into ozone 
or nascent oxygen. There is no other substance except blood 
that will give this color under these precise conditions. It is a 
very delicate test. The cloth elsewhere treated in the same man- 
ner gave no such reaction. 

There was a firmly adherent, white, and elevated stain upon the 
right sleeve belonging to the pieces of coat, which by analysis 
was found to consist of oxide of zinc, or the so-called '^zinc 
white " used as white paint. Stains on other portions of these 
coat pieces were shown by the microscope and the guiacum test . 
to have been produced by blood. 

One of the rubber overshoes exhibited one or two small red 
stains near the opening for the foot which were unmistakably 
blood as shown by microscope and guiacum test. There was 
also a white hair attached to the sole, which was human and re- 
sembled those of deceased. 

The trousers appeared to have been washed, and did not give 
positive indications of blood stains. 

On the piece of rail examined by me there was a stain some 
two inches in length, of irregular outline and dull rusty red color. 
Particles of this removed exhibited under the microscope numer- 
ous disc-shaped, transparent corpuscles in every way resembling 
those of human blood. 

On July 2d I received from Mr. Joseph A. Holmes the coat, 
waistcoat, and trousers said to be those worn by Cornelius 
Holmes at the time of the murder [identifies these]. There were 
no blood stains upon the pockets of the vest. . . . The out- 
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side [>ockets of the coat were stained, but these stains were not 
blood stains. The inside left breast pocket contained several 
clusters of pine leaves and a few gray hairs. It was quite gener- 
ally stained of a dirty yellow hue. Within an inch of the open- 
ing on the inner or body side of the lining were two well-marked 
circular stains, one eighth inch in diameter, and of a distinct red 
color. There were no blood stains on the inside lining of the 
coat near the opening of this pocket These stains had not pen- 
etrated the cloth. By the microscope and the guiacum test they 
were unmistakably blood. On the outside of the coat there were 
many blood stains, but none on the inside near the pocket The 
stains in the pocket were not made by the running of blood into 
it from without There was no blood about the opening of the 
pocket or in the immediate neighborhood, nor does it seem prob- 
able that they could have been produced by the spattering of 
blood, for then the coat lining surrounding the opening would 
have exhibited similar stains. 

The lining of the left trousers' pocket was stained on both 
opposing surfaces at entrance, and on side next body half-way 
down, quite largely, of a dull reddish color and irregular shape. 
The stains did not show on other side of cloth, and were made 
by the introduction of some coloring matter into the pocket 
through the opening. That these stains were produced by blood 
was shown by the microscope, by the guiacum test, and by the 
presence of albumen in the water in which they were soaked. 
The other pocket and the watch pocket exhibited no stains. 

It being one o'clock, the court adjourned to quarter past two. 

Thursday, 2J p. m. 

Dr. White was recalled. 

Cross-examined by Mr, Davis: — [Shows the position of the 
stains on inside coat pocket The opening was stretched, and 
the pocket hung open.] There were two of these stains, which 
were more circular like drops than spatters, which in such a situ- 
ation would be likely to extend more in one direction. I saw no 
stains on coat lining near pocket resembling blood. [Coat shown 
to jury with marks of blood and dirt on the roll of the coat below 
the collar, in front of lining. The lining came up nearly to the 
turn of the roll, and the pocket opening was through the lining of 
a different color from coat.} Stains were examined both chemi- 
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cally and microscopically. Those on the edge of the collar were 
chiefly mud. The stain on lining in the centre of back, a long 
distance from pocket [point indicated by counsel], looks like 
blood. It corresponds in position to stain on outside of coat and 
appears to have soaked through. I took it for blood without 
chemical examination. I am not sure that no shirt was brought 
with the vest, coat, and trousers ; I examined none. I think I 
made no chemical examination of the stain [shown] on the in- 
side of left waistband in front, near the top button of the trou- 
sers; it resembled blood. [Piece of rail shown.] I do not re- 
member all these bruises or gnawed places on it when I exam- 
ined it. All the spots I examined are inclosed by a pencil line. 
These I examined only with the microscope. The blood cor- 
puscles found upon it and the clothing were from the blood of 
some mammal, and were of the same size as those of man. They 
vary some in size. The blood corpuscles of several of the do- 
mestic animals, — horse, cow, dog, rabbit, and pig especially, ap- 
proach those of man in size, but none are so large as his. The 
magnifying power of the microscope used was some 300 or 400 
diameters, and the measurements were made by the micrometer. 
Corpuscles vary very slightly in size only. The corpuscles on the 
rail are of the same size as those on the clothing. I could not 
swear positively that the blood was that of man. The corpuscles 
are somewhat modified in shape and size by washing and drying; 
they are, however, unmistakably the corpuscles of some mammal, 
and in all probability those of man. If they had been six months 
upon the stick, they might present the same appearance as they 
now do ; their preservation would depend upon the weather, and 
how they were protected. The rail was brought to me June 6th, 
with the first parcel. The corpuscles of the goat are smaller than 
those of other domestic animals. The microscope, in combina- 
tion with chemical tests, we rely upon for positive results, although 
the formation of the hsemin crystals, when possible, is perhaps 
the most positive single test for the presence of blood. The 
microscope furnishes us the only means of determining the char- 
acter of the animal to which the blood belongs. 

Dr. WliUe recalled by Mr. Davis : — The rail was examined 
wholly by the microscope. There is nothing about it by which 
I can swear that it is anything more than blood. 

James N. Sever swom^ examined by Mr. Pierce : — I reside 
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in Kingston, and was strolling in the cemetery with Captain 
Symmes. I heard a call ; saw Benjamin Dunham, and Henry 
Cobb, and Ahearn, when I got to the body. [Describes the posi- 
tion and locality.] Before Edward Holmes came we had looked 
into the pockets. I took the money, — two dollars and ten cents, 
out of the vest pocket on left side. I think I took it out and put 
it back. Nothing else was taken out at that time. Afterwards, 
when I came back with Edward, I think there were fifty or sixty 
people there. Mr. Edward Gray called an inquest before remov- 
ing him, and also emptied his pockets. George Willis and Azel 
Sampson did it. They turned the body over. They both exam- 
ined the pockets ; can't say who else did, it was done so quick. 
The things were handed to me. I spread a handkerchief on the 
ground, and put in a jack-knife, snuff-box, common-sized wallet 
full of money, which did not seem to have been opened, and a roll 
of bills done up in brown paper like an old-fashioned cartridge. 
I put them in the handkerchief and kept them until after the in- 
quest, when I gave them to Edward Holmes. I did not count 
the money. 

Wednesday noon I went to Andrews' house to ask him about 
the note. I did not smell ether then. He said he sent the note 
by Charley Newcomb. [Relates what Andrews said about the 
loss of Holmes]. 

Cross-examined by Mr. Davis : — I do not know whether wallet 
and moneys came out of same pocket or not. The wallet was 
taken out first. I walk in the cemetery in good weather five days 
out of six. The ground was covered with stones there of all 
shapes and sizes, some as large as my fists. There were enough 
between the ruts to fill a cart. There were loose stones on the 
bank ; saw no pile of stones bloody. I saw two pools of blood, 
one below where he lay, and one opposite, very little lower down. 
I saw Cornelius's hat up on the bank eight or ten feet west of the 
road, nearly opposite where he lay. It was west of pine tree which 
is near the road [points out the spot to the jury], I noticed a very- 
little blood near it, on the pine needles. There was no blood on 
the articles taken out. There were pine needles on the banks 
both sides, and some probably scattered in the road. I have lived 
in Kingston almost seventy-five years, and have known Andrews 
twelve or fourteen years. His reputation was very good in every 
respect. 
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Azel H. Sampson sworn, examined by Mr, Pierce: — I am post- 
master of Kingston. I went down between seven and eight; and 
fifteen or twenty were there. I suggested that we had better ex- 
amine for a billet. The body was turned over, and I assisted and 
several others. I took a snuff-box from the right hand coat 
pocket ; a roll of bills from the left pants pocket A wallet was 
taken from the right pocket of pantaloons. I passed these articles 
up, but don't know who took them. I didn't see anything more 
taken out, although other persons were working over the body. 
I had on driving gloves, and took them off, when I put my hand 
into the pockets. I unbuttoned the top button of pants to find a 
billet in the watch pocket, and don't know whether I buttoned it 
up or not [Describes the ground, &c.] The body was put into 
my wagon, and I drove it to Leach's house, and it was placed in 
east lower room. I took hold of one leg when the pants were 
taken off. The shirt was down, and so far as I noticed £ree from 
blood. I did not see the upper part of it I saw Andrews at the 
house in a rocking-chair. He complained of faintness of stomach, 
and said that anything exciting of that sort affected his stomach, 
and not his brain. He spoke of the presents he had received 
from Cornelius, which he never would have spoken of but for 
this occurrence. In reply to an inquiry about the billet, he said 
he thought it would be found on the table in Cornelius's room, 
as he had often seen his notes to Holmes lying there. 

Cross-examined by Mr. Davis : — I saw no pool of blood on a 
pile of stones. I went up into the bushes, and saw what looked 
to me like a scufile, on the pine needles. The bushes were dis« 
turbed, and small branches of the pine tree were broken. I saw 
no place that looked like two heel marks in the bushes, but did 
in the road lower down, as if a person was bracing with the heels 
down. Saw the hat on the left side off the road as you go down ; 
think there had been a scufile near the hat. There were loose 
stones there near the scuffle. There might have been three or 
four stones bloody in the neighborhood of the hat; some of 
them nearly under the branches. There were pine needles near 
the head of the body. Did not notice that the coat was thrown 
back. I did not notice any stains on shirt or drawers; don't 
know who took off under-clothes. I noticed no stain on the pants 
when I took them off. I am sure I assisted with others, I don't 
know whom, in turning the body. The body was bloody towards 
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the top. There was blood on the ground and under the bead and 
neck. It bled at least a pint in the cart I took off gloves after 
turning the body, and then pat hand in the pockets far enough to 
take out some things, and unbuttoned the waistband. The head 
had to be turned round to be placed in the cart, head up first. 
Mr. Willis stood in the c€urt. He was doing something ; I don't 
know that he was doing more than others. I have often seen 
Andrews go into Cornelius's house, opposite the post-office, and 
supposed they were friendly. 

William Symmes testified to facts concerning the discovery of 
the body with Mr. Sever ; that he helped take clothes off, and 
the shirt was very bloody about the neck, and was down in good 
condition. 

No cross-examination. 

Joseph S. Beal swom^ examined by Mr. Pierce : — Cornelius 
Holmes was a brother of my wife. I went with Joseph Holmes 
to the scene of the murder. The body was lying on the east side 
of the rut, legs partially drawn up, head bare, and driven into the 
ground two or three inches, face turned nearly down, with one 
hand under it ; back part of head crushed ; brains scattered, and 
bloody stones around. Articles were taken from his pocket by 
Mr. Sampson. Somebody had taken money out of the vest 
pocket and given it to Mr. Sever. Mr. Sampson took this wallet 
from his right pocket of pants. [Produces a Russia leather double 
wallet, three by four inches, with pockets inside strapped down, 
and inclosed by a long strap, nearly new, and filled with bills in 
the several pockets, making it nearly round; also a snuff-box, 
and. roll of bills.] The snuff-box was taken from inside left breast 
pocket of coat. The roll of bills was tied up as now. Some 
twenty or twenty-five feet north from the body there was a pool 
of blood. Southwest of that another among some stones ; up 
under the tree another, and still further up the bank another. 
The branches were bloody. In the afternoon I counted twelve 
stones from three to ten pounds each, bloody, with finger-marks 
on one or two of them, and fifteen other stones smaller, with 
blood upon them [Witness here showed a stone with blood- 
marks upon it which he saw in the afternoon.] This had blood 
and hair on it; I got it Sunday night, May 31st. The blood run 
on to the face, and was soaked into the ground two or three 
inches. 
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On Wednesday I went home at twelve o'clock ; went out into 
my garden, and saw a man come up through my grounds, and 
try to come through ; told him he could not get through there 
as it was locked ; went to Mr. Trabandt's house ; asked who the 
man was. Mrs. Trabandt replied, ^^ Mr. Andrews." ^' What Mr. 
Andrews ? " says L ^ Mr. Andrews that works at the factory," 
she replied. Just then Mr. Andrews appeared behind Mr. Tra- 
bandt, and I said I was glad to see him, for I wished to know 
about a note it was said he had sent Cornelius. He said, *' Oh ! 
that's easily explained. I sent it by Charley Newcomb, one of 
Guilford Newcomb's boys." I asked him the contents, and he 
repeated it, and I found afterwards he made only one mistake. 
^ Cornelius wanted I should come and see him before he went 
to Boston." «*Did Cornelius come up there?" "Yes." "When?" 
" A few minutes before eight" [At this moment the prisoner 
made a sudden exclamation, " Ah," and was very faint The 
officer called Mr. Davis, and Drs. Jarvis and Choate were requested 
to see him. Dr. Choate declined to approach him.] Mr. An- 
drews continued, by saying that Holmes sat down on a box in 
the garden that he turned and placed for him, and when he had 
sat about ten minutes he got up and said he must go, as it was 
so cold and wet he should catch cold, and that be was going to 
the store, and went that way. I asked him which side of the 
lot he went off, and he said by the opposite corner firom the one* 
he came in, on the back side of the lot. I asked him how long^ 
be remained out there, and he said until nine o'clock I then 
asked him if he heard nothing firom all the struggle it was evident 
there had been there, where Cornelius was found, and he said 
" Nothing." I asked him if it was possible he could have remained 
in his garden until nine o'clock and hear nothing of Cornelius's 
screams or groans ? He repeated ^' Nothing." He said that 
Cornelius also wanted him to go into the house, and he said, 
no ; he knew he would not want to see the ladies, and he told 
him there was a committee meeting of ladies of their Social 
Circle in the house, as an excuse for not asking him in. " It was 
so dark," said he, " that I had to quit, and I then went out in front 
of the house and leaned over the fence until nine o'clock, when 
the ladies who met at my house came out and I spoke to them 
and they to me." I asked who they were, and he said, " Miss 
Nancy Sever, and others." 

T 
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I then said, " Mr. Andrews, are you certain that you were in 
your garden all the time ? " " Yes," says he. 

"What were you doing all that time? it must have been quite 
dark." " I was planting potatoes, beans, and other garden seeds." 
I replied, " I cannot believe you," and again asked the question 
whether he remained back of his house all that time ? when he 
said that he was there all the time except when he got through 
planting one kind of seed, he went into the house and got an- 
other, or got more of same kind if he wanted it 

He said Cornelius was very kind to him, had often made him 
presents ; that he never came from Boston without bringing him 
some present, some' of small value, some of considerable value; 
on the whole he considered him the best friend he had in E[ings- 

ton. 

I told him I heard he said Cornelius carried large sums of 
money with him ; and he said yes, he had said so, and that he 
had seen him have as much as $1,000 or $1,200 at a time, and 
had often remonstrated with him for it, and tried to frighten him 
by telling him he was in danger of being robbed. 

On Friday Andrews and Macoy stopped in front of my bouse, 
and leaned on the fence. Macoy winked at me to come to the 
fence, and said, " Mr. Andrews says there was a copy of Mr. 
Holmes's will found in his pocket when the body was found." 
Mr. Andrews says " Yes, but the will gives me more than the 
copy." 

[The prisoner here spoke out : " Mr. Beal, I never made that 
statement."] 

When we had nearly finished the conversation, Mr. Trabandt 
came up and addressed him : " Mr. Andrews, what do you 
wish?" to which he replied, " Nothing in particular, I only wanted 
to see the flowers." 

We then went along my driveway, I into the house, and he 
toward the main street. I think he left me about ten minutes to 
ten o'clock. 

He had on a low, dark felt hat, blue, light flannel sack, dark 
vest, with a large spot on the right pocket that looked like lard, 
and dark pants; his eyes looked badly, as if he had not slept the 
night before. 

I noticed his hands were very clean, and had the appearance 
of having been thoroughly soaked, and his nails also ; there were 
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a few small rerananfs of dirt under them ; saw also three small 
scratches on one of his hands, they were slightly scabbed over. 

Wednesday, June 3d, after the cars came in from Boston, 
about eleven o'clock, a. m., I went up in front of Andrews' house 
and saw Captain Peleg Bradford, who called my attention to the 
circle round the sun ; and while talking about it, it occurred to me 
that there might be some marks upon the fence where Mr. An- 
drews leaned over, if he came fresh from the scene of the murder. 
On examination of the top of the fence, east of the small east 
gate, there was a mark that looked like red paint. West of that 
gate, three feet, there was a stain that I had no doubt about its 
being blood; say sixteen inches from that, •another stain, that 
had a similar appearance. On looking under the rail there were 
finger-marks of blood, color and all. Major Macoy, John A. 
Fuller, and Mr. Peckham, saw the marks. I said I should take 
the rail ; and when Mr. Macoy came out of Mr. Wormell's room, 
we took hold of the rail and lifted it from the fence, and Macoy 
carried it to his office, riding with me. [There was no evidence 
of blood under the pieces of rail produced.] 

Cross-examined by Mr. Davis : — Cornelius did not visit my 
bouse often — once within the last year. He was twice in my 
yard, once when his brother Alex was sick ; called once only 
within a year ; the year before not at alL The year before that 
he asked to buy a barrel of apples, and I gave him a barrel. He 
left Andrews' house just two years before his death. Paraclete 
died afterwards in February, 1867. I never called on him during 
the three or four years he was at Andrews'. He went there in 
the summer of 1863, after his father's death, which was in April. 
His mother died in February, 1862. The father's family then con- 
sisted of himself, Cornelius, and Paraclete, when at home, Mr. 
White, a man*servant, and sometimes a granddaughter. After 
the father's death the family consisted of White and a relative, 
Mrs. Stearns, who was housekeeper, and Captain P. Holmes, who 
was often at the Tremont House in Boston for a year or more. 
Cornelius never spoke to me about a will, or any disposition of 
bis property. I never heard of any will before he died. His three 
brothers were his trustees under the father's will. I think I heard 
on Thursday night that a copy of a will had been found. I have 
seen what purported to be a copy, have had it in my possession 
till yesterday. I gave it to Mr. Pierce. [Mr. Davis calls for the 
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copy, and it is produced by Mr. Pierce]. This is the paper. I 
can't tell who handed it to rae, nor when it was. It was five or 
six months ago. I had it before the grand jury met 

Mr. Davis. You have been very particular in all your testi- 
mony in chief, Mr. Beal. 

Mr. Beal [interrupting]. I know I have. 

Mr. Davis. Now don't you know where you got that paper ? 

Mr. Beal. I think it was given to me Thursday night, or Fri- 
day, or Saturday. I think I had it from Mr. Joseph Holmes. 
I don't know that it was common talk before Friday that a copy 
had been found. I had notes from Holmes purporting to come 
from Andrews to Holmes. I have them in my possession. 

Mr. Davis. Please produce all notes or letters from Andrews 
to Holmes. 

Mr. Beal. Here is one [hands it to Mr. Davis], and here is 
another, and here is a letter from Mr. Holmes to Mr. Andrews. 

Mr. Davis. I asked you for letters to Holmes from Andrews. 

Mr. Beal. And here are others [returning another letter to his 
pocket]. 

Mr. Davis reads the draft and letters verbatim et liieratimj as 
follows : — 

[Marked " A."] 

I, Cornelius Holmes, of Kingston, of the State of Massachusetts, 
being for the present of sound mind, but noing the uncertainty of the 
future, of my own free will. 

First. I give to the Baptist Church one thousand dollars, to which I 
am a member, and my pew. 

Second. I give to Frank H. Holmes my marble clock. 

Third. I give to Mary W. Leonard, of St Joseph, [Mo.,] vrife of James 
A. Leonard, one hundred dollars. 

Fourth. I give to Lucy E. Adams my easy-chair that was my mother^s. 

Fifth. I give to Joseph A. Holmes my silver spoons that were my 
mother's. 

Sixth. I give to Samuel M. Andrews and his heirs the rest of my 
silver plate, also my gold watch and chain, also my clothing. 

Seventh. I hereby appoint Samuel M. Andrews and Joseph A. Holmes, 
both of Kingston, the just Executors of this my last Will, and also be- 
queath to Joseph A. Holmes and Samuel M. Andrews, the remaining 
property, to be divided equally after these legacies are paid. 

[Marked " B."] 

Friend Cornelius : — As I shall work untill nine o'clock this even- 
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ing, it will be laite to make a call at that hour, and I will come to-mor- 
row — leave at an early hour. Shall work a part of the day to- morrow 
but shall be at liberty in the evening. 

Yours truly, S. M. Andrews. 

[Marksd "C."] 

EIiNGSTON, Mass. 

Dear Cornelius : — Don't think that I have forgotten you, for it is 
not so. I told you that I should come down last Wednesday afler meet- 
ing, but I had to go of an errand, and when I got ready to go to see you 
it began to rain, and the next eve I thought you had gone up to John 
Holmes's, — you said you should, — and Friday, I was engaged, and so 
were you, and Saturday I could not come, but should have come last 
evening, but had a caller come in, but if the Lord spares my life until 
to-morrow evening, I will come. I have thought of you a great many 
times, but did not see any time. When I could come, you were engaged, 
but will see you to-morrow evening. 

Truly yours, S. M. A. 

[Marked " D."] 

KmosTON, Nov. 25. 

Dear Friend : — According to promis, I will seat myself to write 
you a few lines but hardly know what to write, as it has been so short 
time since I saw you. I have ben to church all day in Kingston, but 
have not ben to the Baptist I thought I would wait For you said 
that you thought I should go. As you were not going to be here I 
thought I would not go. I think that I should have gone if you had not 
said that I suppose that you arrived safe, and having a very plesent 
time, at least, I hope you are, but I suppose your friend W. has gone, 
but I suppose you saw him before he went 

And now, my brother in Christ, one word to you on the subject witch 
concerns our soul's salvation. My brother — may the remainder of your 
stay here on earth be spent to your Maker's praise, as it has ben some 
time since that you have given your hart to God. I hope you will hold 
out fnithfull, and may wee both meet at the right hand of God, there to 
have the Saviour's smile. And will you remember me to the throne of 
grace, and I will pray to God, the eternal all, that your dear sole in 
Christ may fall. Much more might be said, but time will not alow. 

I don't know as it will be so that I can stop in Boston. If it is so I 
will try to find you, I don't know how the cars go. Perhaps I shall have 
no time to stop. 

I must close by wishing you a long and happy life. I hope you will 
have a pleasant visit I should be very mutch pleased to have a line 
from you. I will close, so good night 

Mary says remember her love. 

7* 
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Please not let any one see this, and when you have read it, bum it 
Excuse all bad spelling. 

From your friend Samuel. 

[Mabked " E."] 

KiNOSTON, April 6, 1862. 

Friend Cornelius : — It is with pleisure that I seate myself to write 
you a few lines. I received your kind letter, and was very glad to here 
from you, and hope you are having a good time. I was very glad to 
hear you say that you were to meeting last Sunday, for I think it the 
most befitting plaise for a child of graise, and for all, and Cornelius, my 
earnest prayer is that the God of all grace may be with and give you 
strength to bear up under all troubles that Grod may see fit to send upon 
you, and may you bow in submission to His will, realizing that it is all 
for our own good that God afflicts us. 

I have not any knews to write to you. All are the same as they were 
when you left. I suppose that you are thinking about home by this 
time. Mrs. Andrews sends her love to you. 

I will close by wishing you a long and happy life, and hope that the 
last days of your lif^ may be your best days. 

From your friend S. M. Andrews. 

[Two or three receipts for board, one to May 25th, 1866, are 
also produced, and read.] 

I said Andrews had on a dark felt hat I have since seen the 
sheriff have it I drove up to the east gate with a horse. I had 
stopped there several times. I presame people stopped their 
teams in firont of that gate for days after the murder. The pools 
of blood were clotted, and only partially dry. I can't say that I 
saw stones lying in them, except in one place there were five or 
six stones. The stone I kept was taken after the grand jury met 
in June. The bloody stones were twenty-five to thirty feet apart, 
some on the east side of the road, and some west of the road. I 
do not know of my own knowledge where the draft of the will 
came from ; didn't see it taken from the pockets at the scene of 
homicide. 

[On account of the illness of Herschel E. Briggs, of Plympton, 
one of the jurors, the trial was suspended at 5^ p. m., and the 
court adjourned to half-past eight o'clock Friday morning.] 

Friday, 8^ a. m. 
John B. Hollis was called and sworn^ examined by Mr. Pierce : — 
I am a deputy constable, arrived at Kingston at four o'clock 
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Thursday p. m., and saw the prisoner about 9^ that evening at 
Leach's house. Joseph Holmes came and Andrews came up 
with Holmes to Cornelius's room. Mr. Morse accompanied me, 
and we told him we were officers who came to look up the case. 
He said, '' I suppose you want me to tell my story as I have to 
others. A great many people have asked me questions, and I 
get somewhat confused and nervous. I don't know as I can tell 
anybody, but if I bad been brought before a court in Kingston, I 
could tell all at once." '' Tell us all the particulars you can." 
" Who do you suspect ? " " We must get all the facts to direct 
our search." " Have you inquired where Captain Leach was 
that night ? " " We have had some conversation with him." 
« Did you find out anything ?" " Not much." " Well, I'll tell 
yon my story, which won't take long. I knew Holmes was going 
to Boston, and I wished to see him." I said, '' You wished to 
send for something ? " <^ No, when he goes to Boston he usually 
gets something, and asks me what; I tell him anything he chooses. 
I thought he would be disappointed if I didn't see him, and as 
the garden needed planting, I wrote a note [describes the note]. 
I was looking for him to come by the road, as he usually came 
that way, as he was rather a timid man." [Narrates the interview 
as already in evidence.] I said, '^ We want to see you in the 
morning to see where he went into the woods ; " and he said, '' I 
am engaged to see Joseph, but will see what time he wants to see 
me." He said that Holmes said he was going to see somebody 
at Stony Brook (near depot). I asked who it was, and he said 
he didn't state. He got up to go, and said he was nervous and 
excited since the murder, and needed rest. We asked him to sit 
down a while longer, and asked when first he knew that Holmes 
was missing. He replied that Captain Leach came to his house 
in the morning, and said that Holmes had not been at home all 
night ; that he told him he guessed he would find him down to 
Stony Brook, as he went that way when he left his house. ''Did 
you go to help look him up ? " " No, my wife was sick and 
nervous, and I thought I wouldn't go to the factory, but stay and 
take care of her, but afterwards went, as I knew the business 
there needed my presence." " Did you hear that Holmes was 
found before or after you went to the factory ?" " Before. I met 
Bates and he told me Cornelius was murdered, and that he found 
him. I asked Bates who was down there, and he said, ' a great 
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many people.' I couldn't bear to see him until he was laid out" 
I said, ^' I suppose you have been down there, haven't yon ? " 
'' No, I couldn't bear to go, but know well enough where it is.". 
When he spoke of his carrying money, I asked if he knew of the 
large pocket-book. He said '^ Yes," and Morse took out his 
large pocket-book [produced, and identified, seven by four inches, 
black], and asked if it was anything like that. He said it was 
similar, but not so long, but didn't say how much less. 

That afternoon I examined the coat and pants of Holmes in 
Leach's barn, with Joseph and Morse, and found the pine needles 
and what I called blood on the coat, and pine needles and blood 
in left breast pocket, and blood in pants pocket [Identifies them.] 

Cross-examined by Mr. Davis : — I think I saw a pocket-book 
which was taken firom the pocket ; did not see roll of bills ; think 
I saw other things taken firom the pockets. Can't say when I 
first heard of draft of will, but am certain it was not before I 
went to bed Thursday night Morse and I worked together, and 
Pratt and Macoy. I made an examination of the bushes; remem- 
ber that some of the small branches had been broken. I don't 
remember about disturbance of pine needles ; Sheriff Bates, 
Wm. Thomas, Morse, Macoy, and Andrews, were there. One 
of them might have pointed out a place which was dbturbed, but 
I am not sure of it 

George H. Morse, deputy constable, sworn j and examined by 
Mr. Pierce : — This witness gave his testimony in chief, almost 
word for word like Mr. Hoilis, and in the same order of narration, 
and added, Hoilis asked him if Holmes was in the habit of carry- 
ing a large pocket-book? He said << Yes.'' I took out mine [iden- 
tifies it] and said, " Was it like that ? " He replied, " A little 
shorter and lighter colored." At the time of remarking about 
Leach, he leaned forward, and asked if we had made any in- 
quiries where Leach was. He said Holmes carried the pocket- 
book in breast pocket of coat, inside. 

Cross-examined by Mr. Davis : — He made the remarks about 
the pocket-book that same night in Holmes's room, and I asked 
if it was what he called a bill wallet, and he said <* Yes." I did 
not ask whether it was one which held bills at full length. He 
might have said Mr. Barnes put a clasp on it, and that he, and 
Barnes, and Cornelius bought wallets together of Horace Holmes. 
I asked if the large one he was talking about was the one found. 
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He said, " No, that was a smaller one." I did not show him the 
wallet, supposed be had seen it, but don't know. He called it a 
wallet all the time. Can't say whether Hollis was present when 
he talked about the wallet. Joseph Holmes came in about that 
time. Hollis and I left together. Can't say that HoUis went 
out. I was at place of homicide on Friday ; saw signs of a 
struggle to the left or west side ; pine needles disturbed, and 
blood spattered round some. 

Mr. Davis. Have you had any conversation with Mr. Hollis 
about your testimony in this case ? 

Answer. I have had conversation with Hollis, and other offi- 
cers. 

Mr. Davis. Haven't you compared notes? 

Witness. I made a memorandum at the time, in Andrews' 
presence, and Hollis copied it next morning from the memo- 
randum. 

Mr. Davis. Where is the memorandum ? 

Witness. It is rubbed out It was on tablets, and I copied it 
from the tablets, which I use every day. 

Mr. Davis. When did you copy it ? 

Witness. Friday evening. 

Mr. Davis. Have you the copy here ? 

Witness. It is not in my possession. 

Mr. Davis. Where is it? 

Witness. I handed it to the District Attorney. 

Mr. Davis. We call for that paper. 

Attorney' General. We oflTer it to the jury, but claim that they 
cannot call for it to cross-examine on. 

Mr. Davis. We have a right to use it as evidence that he has 
testified differently, or more or less than his memoranda of the 
time. 

Chief Justice. If you take it, Attorney-General may show it to 
the jury. 

Mr. Somerby. It is the same as if the witness took it from his 
own pocket 

Qiief Justice. It is the same. 

Mr. Somerby^ [to the Court]. We propose to let it go to the 
jury. 

Witness. This paper is the one I made from the tablets on Fri- 
day night It is in my handwriting, except certain interlineations 
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of Mr. Pierce. At the time I put down all he said as near as I 
could. I have had conversation with Hollis about the testimony, 
and compared notes. 

Mr. Somerby. We will put in Mr. Morse's memoranda of 
what did take place. We will show there wasn't a word about 
a pocket-book. 

Edward Holmes swortij and examined by Mr. Pierce : — I am 
brother of Cornelius Holmes, and reside in Kingston. I received 
these things [pointing to pocket-book, snuff-box, a roll of bills, a 
few coppers, and a roll of bills not before spoken of], perhaps a 
rod from where the body was. I did not see them taken from 
the body ; received them from James N. Sever, perhaps fifteen 
minutes after I got there, all tied up in the handkerchief. I 
counted or saw counted $740, besides the change. I saw An- 
drews afterwards at the house where inquest was held. 

Chief Justice. Do you include the package of money in $740 ? 
[pointing to the new package, in a loose torn brown paper, partly 
open, and looking as if gnawed by rats]. 

Witness. I do. 

Cross-examined by Mr. Davis : — I didn't want to see the arti- 
cles taken from the body. There were no other articles taken 
from the body but what I have here. I first saw the memoran- 
dum of a will at the inquest; Joseph A. Holmes handed it to me, 
and said it came from coat of my brother, and that Mrs. Lysan- 
der Bartlett said it was taken from the barn. It was on Wednes- 
day, between nine and ten a. m., that it was handed to me. I 
was in the other room from the body ; don't know that clothing 
had been removed. I know Sever didn't hand it to me. My 
brother did not visit my house frequently, but he did call and 
make visits. I did not call on him often. He never said any- 
thing to me about making a will. I never heard he said he 
should give nothing to me or my family. Can't say whether I 
have talked with Emeline about his telling he should not give 
anything to his brothers or sisters. To the best of my judgment 
I should say I had not Can't tell that I had any conversation 
with Alexander on the subject 

Mrs. Mary H. Peckham sworn^ and examined by Mr. Pierce: — 
I am the wife of Rev. Mr. Peckham. I went to Andrews' house 
on Tuesday evening about eight o'clock, and did not leave with 
the other ladies. I did not see Mrs. Reed that evening. Mr. 
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Andrews went home with me about half past ten o'clock. I saw 
him in the back sitting-room on the sofa as I came down from 
bis wife's chamber overhead. I told him that Mr. Peckham had 
been over to see him twice that evening, and he said he was 
covering potatoes in the garden, and asked what we had been 
doing. The next morning he was in front of our house when I 
saw him, and he came, looking very sober, and said '' Cornelius is 
found murdered in the cemetery." I think he mentioned then that 
Cornelius was at his house last evening a few minutes. After the 
inquest I saw him at his house, and told him his wife was anx- 
ious he should see the remains. He said he didn't want to ; and 
I told him I didn't wish to see him, but should rather remember 
him as I saw him last The same day, I think, he said he was 
going to take the will to Plymouth ; that Newcomb, I think, had 
advised him to go to Plymouth. This was after the body was 
found. I never bad any conversation with Andrews about a 
will, except this allusion to it. 

Cross-examined by Mr. Dams : — [The witness shows the plan 
of Andrews' house.] Sometime in the spring or summer last 
year, Mrs. Andrews called on me, and said that Mr. Holmes 
wanted Andrews to draw up a form of a will, and he didn't feel 
competent to do it. It was to aid a lawyer to make it from. I 
presented her request to Mr. Peckham, and he objected, because 
Mr. Holmes was not on particularly friendly terms with us, and 
it might be less proper for him than for some one else. I said 
that they were friendly to us, and we ought to do that for them. 
I handed him the memorandum she brought, and he made a 
draft which I carried to Mrs. Andrews, and that was the last I 
knew of it I afterwards heard a will had been made, some- 
where, I can't tell where, and considered it a private matter, like 
any other will, as a matter of propriety. The memorandum Mrs. 
Andrews gave me was a small paper, and I did not know the 
handwriting, and don't now remember that she stated whose it 
was. 

Mrs. Andrews is a confirmed invalid, and has been for years — 
been very feeble ever since I knew her. She has a spinal com- 
plaint and neuralgia; was confined to the bed a number of years 
ago, and sometimes since for months. I have frequently admin- 
istered ether to her, and did that night. 

Direct resumed by the Attorney* General. I am quite certain 
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she presented the memorandum. This [showing the draft found] 
is not the paper I carried to her. It is Mrs. Andrews' handwrit- 
ing, I suppose. 

Mr. Davis. We admit the handwriting to be Mrs. Andrews'. 

Marrgaret Daley sworn on the Evangelists^ and examined by BSr. 
Pierce : — I lived in Kingston with Mr. Alexander Holmes and 
have lived there for a year and a half. I knew Cornelias Holmes 
and saw him a week before he was kilt, in the kitchen. He took 
out a pocket-book. It was pretty good sized. It would bold a 
bill. [Showing her the pocket-book found, and unopened.] It 
was longer and wider than that He came in, and asked for 
Joseph, and took a note. I saw it once before, as he was stand- 
ing at the garden gate. 

Cross-examined by Mr. Davis: — He bad it open. He said 
when I asked him how much money he had, I shouldn't covet 
my neighbors' goods. I told him I didn't covet it, but if he should 
give it to me, I should take it. He said there was very bad folks 
round, and he didn't want to carry much money. It was fastened 
with a strap like that in your hand. [Showing the pocket-book 
or wallet, with its three folds open at full length.] It was about 
the size of ihat It was larger than that [shut]. I didn't feel of 
it I didn't count any bills. It had a long leather strap. It was 
darker than that — no, it wasn't black. He took it from side 
pocket of breast I first told Mr. Holmes when I first begun to 
hear talk about a pocket-book. I spoke of it in the house, to be 
sure. I talked to the help, the next girl. I forget her name, — 
@atharine. She has been there six months. I went there 14th 
of April. "This year?" No, this year hasn't come in yet 
" Fourteenth of April last year ? " No, this year, I suppose. A 
year ago last May I went there. I saw it once before, after I 
came there. It wa'n't new nor old, looked older than that — it 
wa'n't shabby. I didn't take much notice, because I didn't go 
near it. It was open. I can't tell whether it was full of money. 

Ly Sander Bartlett swomj examined by Mr. Pierce : — I live in 
Kingston. I went to Leach's house on Thursday, between two 
and three p. m. Edward Holmes and Joseph and Andrews were 
there. They talked about one thing and another, and finally 
Edward asked Andrews to describe the pocket-book. . He said he 
couldn't, but could tell if he should s^ee it Edward asked the size 
and he put his hands up apart They then talked about the 
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funeral, the bearers, etc., and whether they should all be Baptists. 
I told them I didn't care. Then Joseph asked Andrews if he knew 
anything about a will. He said he did ; that he was over to Ply- 
mouth that day, and Bates said he was a witness. Joseph asked 
if that was all he knew about it, and he said it was not [The 
witness related other conversation already in evidence.] 

Cross-examined by Mr. Davis : — I and my wife were intimate 
Mends of Cornelius. Am treasurer of Baptist Church. He vis- 
ited us often ; we live just below his house. He did not make 
very long calls — an hour or more. He talked a good deal with 
my wife about money matters, subscriptions, etc. I did know 
from my wife that he had made a will. I think I mentioned it 
to others ; there was no secret about it so far as I was concerned. 
I knew he had given something to the Baptist Church. I did not 
know he had given anything to Andrews ; heard my wife speak 
of the will to others. It was some time before he died. 

Question. Did Cornelius ever tell you that his brothers should 
not have any of his property ? 

AUomei/'GeneraL I do not desire to take time, but object to 
this inquiry. I do not see how it is competent, or material. 

Mr. Davis. The District Attorney opened as if we had ob- 
tained a will firom Holmes by unfair means, and then killed him ; 
suggesting that it was all one plan. We propose to show that 
be didn't mean to help his brothers, that they didn't need it, and 
there was good reason why they should not have his property. 
Chief Justice. The evidence may be admitted. 
Answer. He never told me so. 

Question. Were Cornelius and Andrews intimate friends ? 
Witness. Mr. Andrews can tell you that better than I can. 
Chief Justice. You should not say to counsel that Andrews can 
tell you that better than I can. It is improper. 

Witness. 'Tis, eh ? I knew they were intimate ; don't know 
that I ever saw Andrews at Holmes's house. I am a ship-car- 
penter. I have worked for Edward Holmes, more or less, for 
many years. 

Eliza Bartlett stvom^ examined by Mr. Pierce: — I am wife 
of last witness. On Wednesday morning, after finding the body, 
I was at Leach's ; and Andrews, Mrs. Leach, and one or two 
others were present. Mrs. Leach said she thought Holmes carried 

only a few dollars, and Andrews said he knew of his carrying 

8 
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a large amount in a large pocket-book. Nothing was said about 
whether he had more than one pocket-book. In the afternoon of 
Thursday, I saw him there again, and he spoke of his being ill and 
not being able to work. 

Cross-examined by Mr. Davis : — I recollect his placing his 
hands in this manner [across front of body]. I have known 
Holmes ever since we went to school together. He was intimate 
with us. He spoke to me about the will before he made it, and 
afterwards said he had made one. He didn't say beforehand 
what he was going to do in his will, but afterwards told me he 
had given the Baptists $1,000. He often spoke of it, and asked 
me if I didn't think he had done pretty well by them? He said 
often he wouldn't give anything to his brothers and sisters, or 
some of them, but never spoke of Andrews in connection with 
his will. I spoke of it to my husband perhaps six months after 
he told me. Within about a fortnight after he had made it, he 
spoke of it ; I was a Baptist, and so was he, and so I told him 
what I have stated. He said he could alter it at any time. He 
never said he intended to alter it. He last spoke of his will about 
a month before he died. He often said his brothers and sisters 
didn't need it, and he wouldn't give it to them. I didn't know 
about the rest of the will, but presume I might have known if I 
had questioned him. He spoke of the will to me as a friend. 

I saw the clothes which came from Cornelius, and took them 
up and carried them out to the wood-house, while a gentleman 
was shaving him. Mrs. Waldo Fuller, Mrs. Stetson, and her 
mother were present. We heard something which sounded like 
keys. I examined them a little ; Mrs. Fuller handed me the keys. 
I found a pocket handkerchief, and what I thought at the time 
was a piece of waste paper. That [taking the draft of a will] is 
not the one. Mrs. Fuller says she handed me this paper, but I 
have no recollection of it I laid the clothes on a bunch of shin- 
gles on the floor of the wood-house. I gave the keys to Joseph 
Holmes, who then wished me to search the pockets. I did search 
them, but not until they were in the wood-house. They laid in 
a heap. There were pine needles and dirt on the collar. I did 
not notice any hairs. I don't remember hearing of the draft of 
will until Thursday. I was not present at the inquest I don't 
remember Cornelius's telling me that Andrews was to have a lot 
of land next his house by his will. I had heard so from another 
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person and asked Cornelius; heard it from a Mrs. Stearns, a 
relative of the Holmeses ; a cousin ; lived at Paraclete's ; now 
living in Kingston close by Edward Holmes's. She spoke of a 
will that Cornelius had made. I only simply mentioned the fact 
to Cornelias. 

Reexamined by the Attorney* General : — Cornelius, when speak- 
ing of his intentions, spoke as though his brothers and sisters had 
property enough ; that some of them should not have his prop- 
erty ; that his brothers and sisters were well provided for, and 
they shouldn't have any of his property. He said some of them. 
No, he didn't say he meant to cut off his brothers and sisters. I 
told him the manner he had talked in my hearing didn't corre- 
spond with the amount he had given. He spoke of it often. A 
fortnight after he had made the will, I told him I thought he had 
always said the Baptists should not suffer as long as he lived ; 
that as he had talked I didn't think he had given them enough. 
He said he could alter it any time, and make a codicil. At the 
last conversation, a month before his death, he wanted to know 
if I thought he had not done enough for the Baptists? He said 
that Mrs. Tilton, a wife of a former minister, had said the same 
as I had, that he had not done enough. I didn't allude to it, but 
he brought it in himself. I don't know as he said anything far- 
ther about it Nothing was said about altering his will. He said 
he had read in the "Watchman and Reflector" of a man in 
Billerica who had offered to give $10,000 to have a Baptist 
church. Such conversation as that is all that I can say. 

Richard Smith sworn on the EvangelistSy examined by Mr* 
Pierce : — I work for Newcomb, and have worked with Andrews 
ten years. I saw him at the mill Wednesday morning. He first 
told me Cornelius was murdered. I had seen him before that 
morning. I asked him again, and he said Cornelius was mur- 
dered. On Thursday, before the mill started in the morning, I 
asked Andrews " Was any one found for the murder ? " He said 
not, ** It appeared to be a mystery." I said, " Money is falling in 
showers on the Holmeses. First the father died, then Paraclete, 
and now this one." He said this man made a will. I said he 
could not make a will of what his father left him. 

Andrews said, " Give me your hand, and don't tell anybody 
about it until you hear it from others. He made a will, and I was 
foremost in it He divided the money fair between young Joseph 
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Holmes and I." " He left $10,000 and more ? " I said ; and he 
said, '< Yes. He left me all his furniture, and silver plate, and his 
clothes." I said, '< You may walk on your toes ; you may dance 
now ; " and he said " Walk on my heels too." He said, " Tom 
will have to be kind to me, for I can leave him." He abo said, 
" There is great excitement among the Holmeses about it, but it 
will all be settled in Probate Court a week from Monday next" 
Thomas Newcomb is what he meant. 

Daniel E. Damon swomj examined by Mr. Pierce: — I am Reg- 
ister of Probate and attorney at law. I was counsel for An- 
drews until some weeks after the indictment was found. I was 
first asked to see him on the Saturday after the homicide, when 
he was committed. I wrote a will for Cornelius Holmes the 
latter part of June, 1867. I had gone home and Andrews came 
to my house after six o^clock, and told me on the way down 
to the office that there was a gentleman at the court-house who 
wanted a will written. My house is near the court-house. An- 
drews introduced Holmes, and Holmes said, '^ Andrews, you can 
go now," and he went out Holmes produced a memorandum 
from which I made a will. Major Bates [the sheriff]. Captain 
Harmon [the turnkey], and I, witnessed the will. I have it here 
[producing it. The District Attorney reads the will to the jury 
as follows] : 

In the name of God, Amen. I, Cornelius Holmes, of Kingston, in 
the County of Plymouth, and Commonwealth of Massachusetts, and 
being of sound disposing mind and memory, do make, publish and declare, 
this instrument to be my last will and testament, hereby revoking all 
other wills by me at any time heretofore made. 

First I direct that my executors hereinafter named, pay all my just 
debts and funeral expenses out of my estate. 

Second. I give and bequeath to the Baptist Church in said Kingston, 
of which I am a member, the sum of one thousand dollars, to be used and 
expended by said church in building for the use of said church a vestry 
or chapel, or for repairs and improvements upon the meeting-house of 
said church. 

Third, I give and bequeath to my nephew, Frank H. Holmes, my 
marble clock. 

Fourth. I give and bequeath to my niece, Mary W. Leonard, wife of 
James A. Leonard, of St. Louis, in the State of Missouri, the sum of one 
hundred dollars. 
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Fifth. I give and bequeath to my sister, Lucy E. Adams, my easy- 
chair that was my mother's. 

Sixth. I give and bequeath to my nephew, Joseph A. Holmes, my 
silver spoons that were my mother's. 

Seventh. I give and bequeath to my friend, Samuel M. Andrews, of 
said Kingston, the rest, residue, and remainder of my silver plate, my 
gold watch and chain, and all my clothing to him and his heirs. 

Eighth, All the rest, residue, and remainder of my estate, real, personal, 
or mixed, of which I am now possessed or may be possessed of, or in any 
way entitled to at the time of my decease, I give, devise, and bequeath, 
to my said nephew, Joseph A. Holmes, and my said friend, Samuel M. 
Andrews, both of said Kingston, to be equally divided between them, 
and to have and to hold to them, their heirs and assigns forever. 

Lastly. I hereby nominate and appoint said Joseph A. Holmes and 
Sanmel M. Andrews, executors of this will. 

In testimony of all which I have hereunto set my hand and seal in the 
presence of the witnesses named below, this twenty-ninth day of June, in 
the year of our Lord one thousand eight hundred and sixty-seven. 

CORNELIUS HOLMES, [seal] 

Signed, sealed, published, and declared, by the above-named Corne- 
lius Holmes, to be his last will and testament, in our presence ; and we 
in his presence, and at his request, and in the presence of each other, 
have hereunto subscribed our names as witnesses to the same. 

James Bates, 
Alpheus K. Harmon, 
D. E. Damon. 

Examination resumed : — This will was executed at my office 
that evening, and given to Holmes. I do not remember seeing 
Andrews again until he brought me the will early in the evening 
after the homicide. It was sealed in a large envelope, but not in- 
dorsed. He said he had brought me that will. I asked if that was 
the will, and he said " Open it and see." I read portions of the 
will, and asked him if Holmes had much plate. He said that 
Holmes was singular in the habit of buying silver, and that some 
of it which had been recently bought was at his house. He said 
that friends had advised him that he had better deposit the will 
in the Probate Office, and mentioned Mr. Newcomb, and I think 
Dr. Jones. I think he said the will and silver ware had been left 
with him by Holmes. The will was not sealed up when I gave 

8» 
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it to Holmes. I made a search io Mr. Andrews* cellar soon after 
I was employed as counsel. 

District Attorney. State the facts of the search. . 

Mr. Somerhy. We object to further evidence on this point, if 
it was a professional act, and in consequence of a confidential 
communication. 

Chief Justice. Was what you did in consequence of a commu- 
nication to you by Mr. Andrews, and in pursuance of your acts 
as counsel ? 

Mr. Damon. It was. 

Chief Justice. We think the government cannot by this wit- 
ness put in the acts of counsel in behalf of the prisoner, and at 
his request 

Cross-examined by Mr. Davis : — After writing the will I read 
it to Mr. Holmes. We talked over some of the items, and he 
told me what he wanted. I made some interlineations, in conse- 
quence of what he said, in this paper [taking the draft of a will], 
which is the one he showed me. The provision to the Baptist 
Church was altered and enlarged, and the residence of one legatee 
inserted. I didn't see Mr. Andrews again that night. I lit up 
before the will was executed. He made inquiries about the cost 
of the will, and I think I told him I should charge $5. He 
thought it was high, and wanted to see Mr. Andrews. He went 
out, and came in again in a few minutes, and told me to proceed. 
I don't know whether he found Andrews or not. 

Mrs. Maria Leach sworn^ examined by Mr. Pierce : — I am the 
wife of Mr. Leach, with whom Cornelius Holmes boarded. An- 
drews was at the house on Wednesday morning, and several per- 
sons were present, when he said, ^^ This is a horrid thing ! " '^ Yes, 
it is." « We little thought of this," said he. " If he had been in 
the habit of carrying a large amount of money, I shouldn't have 
believed it could happen." He said he had been in the habit ; 
that he had seen him carry to amount of $1,000 or $1,500 in a 
large pocket-book, which he put under his head at night, when 
they went away together. He said it was about so large [puts up 
her hands, difficult to see how large]. He had lived with us two 
years and a day. Andrews came to see him evenings more than 
once a week on an average. He first came a very little until 
fall ; more in the winter, and the year following still more. When 
tliere he was often in my room, — a front room. Holmes was 
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with me most of the time when without company. Andrews 
would see him in my room, and then Holmes would invite him 
np into his room. 

Cross-examined by Mr. Davis : — The washing was done by 
me, or under my direction. I saw his clQj;he8 before washing, 
usually. All the bloody clothes, sheets, etc., were put in soak in 
tubs ; the shirt also I suppose. I never saw him wash any part 
of his clothes before they were put into the wash. I don't recol- 
lect that the flaps were ever wet or rough dry ; might have seen 
some such thing sometime — no occasion to remember. He 
usually brought his clothes down rolled up, and I put them in 
soak. He used to help about washing sometimes, and said he 
bad done so at home. Never noticed any dirt on sheets he slept 
in. I washed them. I have known him to rub wristbands and 
collars in the tub. He used to say, *' I will help, you are not 
well." The shirt was put in the same as the other clothes. 

I never saw him have any pocket-book at all; saw a little old 
wallet taken out of pocket I should think it was smaller than 
this one [taking the wallet produced in evidence], dark-colored, 
and old-fashioned, such as people used to carry two or three years 
ago. He would take out money sometimes after a purchase at 
the store, never from any wallet, and ask me to count it. Never 
saw but a few dollars in his possession. He took care of his own 
room, made his own bed, and staid in the house a great deal. 

He told me be had made a will ; spoke of it twice last spring ; 
but never told how he had disposed of his property ; don't recol- 
lect his ever saying that his brothers and sisters should have none 
of it He was peculiar, would not visit some members of his 
family — but felt very badly about Alexander's illness. He did 
go to his nephew Frank's the day he was murdered ; didn't hear 
of his ever going to Seal's. 

Reexamined by District Attorney : — At the breakfast-table one 
morning he asked my husband if he could change his will, if he 
wanted to, and my husband said '< Yes, you can add a codicil." 

George T. Adams siaom, examined by Mr. Pierce : — I reside 
in Kingston near the depot, and sell provisions and carry on a 
farm. 

Question. Did Andrews come to you to borrow money at any 
time? 

Mr. Somerby. How is this inquiry material ? 
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Cliief Justice. What do you propose ? 

Attorney ' General We propose to show that last May An- 
drews wished to borrow money, and was willing to pay eight 
per cent, for it ; that at that time he was pressed for money, 
and in destitute circi^mstances ; that a few days after the mur- 
der, search was made by his counsel for money concealed in the 
cellar ; that money was there found, though he had previously 
borrowed money for pressing purposes; that blood was found 
in the pockets of the deceased. There is evidence tending to 
show that the prisoner took money from the person. We think 
he did. We claim that he took a large pocket-book which has 
not been found. The will is found in the possession of the 
prisoner ; and these facts are links in a chain which go to show 
a motive for this murder. 

Mr, Davis. We desire to know what the government claim, 
and ask the Court to hold the government to the opening. We 
understand them to disclaim the commission of a robbery by the 
prisoner, or anybody else. Now they ask to prove a robbery, to 
show a motive. We are ready to meet the new position which 
seems to be taken by the Attorney- General, but it will prolong 
the trial, and we deem it our duty to make the objection. 

The court adjourned at 10 o'clock to 2^ p. m. 

Friday, 2i p. m. 

George T. Adams was recalled. 

Chief Justice. There is evidence going to the jury tending to 
show that the deceased had a large pocket-book which has not 
been found ; that fingers had been inserted in the pockets of 
deceased, and other facts tending to show a motive ; that a rob- 
bery has been committed, which if true, and committed by the 
prisoner, would of itself disclose a motive. Whether the evidence 
offered is pertinent or of any value depends upon all the evidence 
taken together, and the Court therefore deem it admissible. We 
think there is nothing in the opening which can preclude the 
government from introducing any evidence to show a motive, 
which may disclose itself in the progress of the trial 

Witness. On the last Friday or Saturday night in April last, 
Andrews wished to borrow $100 on his note, and said he would 
give eight per cent, interest. I told him he should have it next 
week, and on the 2d of May I let him have the money, on this 
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note [producing it] of that date. He said when he left, that he 
bad subscribed money for the Orthodox society, and wished me 
not to mention it He didn't wish it known by them that he had 
borrowed the money. He spoke of a meat bill of about $58 
which I had against him, and said he would pay both before 
October 1st. 

Cross-examined by Mr. Davis : — He did not say how much 
be had subscribed. I don't remember what money I paid An- 
drews, probably small bills. 

Simeon McLaughlin stvomj examined by Mr. Pierce : — I live 
in Kingston, near Andrews. He came April 16th, and said he 
bad subscribed $200 towards repairs of church, and to pay it 
must hire $100 for about six weeks. I let him have the money 
on this note of same date [producing it], at seven three-tenths 
per cent 

Cross-examined by Mr. Davis : — He said they were going to 
put it into shares of $100 each, and he had taken two shares. I 
did not then know that he was treasurer. I knew they were 
about to move the church. 

William H. Burgess swom^ examined by Mr. Pierce : — I keep 
the store near the depot. Andrews traded with us. He has not 
borrowed of us anything in the past There is cash charged on 
bis bill not delivered. 

cross-examined by Mr. Davis: — Andrews paid all monthly 
bills to the time he was arrested. From January 1, 1867, to May 
2d, the date of last payment, he paid us $211.81 [gives the 
items]. The bill for May has never been presented. The cash 
charged was $7, on a verbal order for money paid to a Mrs. Wash- 
burn. I have charged oil for the church to him individually. In 
the spring or winter he said he should like to omit paying his 
month's bill at that time, if I had no objection, because he had 
advanced money to Mr. Peckham. He has always paid his bills 
perfectly satisfactorily. 

Wm. S. Adams sworn, examined by Mr. Pierce : — I live in 
Kingston. On the 2d of April Andrews wanted me to lend him 
$300, paying back $100 yearly. I declined. Then he wanted 
$200. He came back in a week for $100, and I let him have it 
April 9th, and paid him in bills, none over $20. On that day 
he charged me not to let any one know he was borrowing money. 
I referred him to Cornelius and Newcomb. He said he didn't 
want Cornelius Holmes to know it 



94 TRIAL OF SAMUEL M. ANDREWS. 

I went to the place where the body was found on Wednesday, 
about eight a. m. There were twelve or fifteen persons present, 
and people were coming fast. There were bloody stones lying 
about. There were three stones six or eight feet from the head 
and two of them had what I call finger-marks. There were 
marks of blood on the leaves of trees as if bloody stones had 
struck. About four feet from the road westerly on the bank op- 
posite the body, was a flat stone, dark colored, weighing about 
four pounds, which looked as if it might have come from a wall 
It was in a pool and bloody on both sides. Six feet west of that 
was Holmes's hat. Forty feet below the body was an impression 
of two heels inside of the ruts. Eight or ten feet up the road 
from that there was a pool as big as the crown of my hat; fifteen 
feet further up, nearer the body, was another pool; and twelve or 
fifteen feet further up, and abreast of his body, four feet from the 
road, was the blood on pine needles. 

I saw Sever give Edward Holmes the articles taken from the 
body. I do not know of any large pocket-book that Cornelius 
had. On Thursday afternoon at Cornelius's house, Andrews beck- 
oned me out, and asked if the big pocket-book had been found, 
and said Cornelius held a note of his for $150. I said the note 
was probably in the big pocket-book, and the man that murdered 
him probably took it. I then called Edward, and he said the 
note was found about an hour ago in the wallet. 

Cross-examined by Mr. Davis: — I don't know that he said the 
note was in the big pocket-book. The wallet was never shown 
Andrews to my knowledge. I saw all sorts of stones down at 
the body. I don't mean to say that the flat stone was the only 
stone there that was different from all other stones there. I 
didn't see any of the articles taken from the body. I was there 
on Friday with Hollis, Wm. Thomas, and Pratt, and saw a place 
where the needles had been disturbed forty feet below the body. 
I am a brother-in-law of Cornelius. He was at my house within 
a year, and often before that. I did not know he had made a 
w*ill. I knew that Andrews and Cornelius were intimate friends; 
knew he thought more of the Baptists than the Orthodox. An- 
drews did not say that he didn't want Cornelius to know, and 
didn't go to him for the money, because he was prejudiced against 
the Orthodox. 

Adelaide Reed sworn, examined by Mr. Pierce: — I am a sis- 
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ter of Mrs. Andrews. I made an examination of the cellar, more 
than once ; once on the day in which the house was searched by 
the officers. I found no money. Mr. Damon found it. It was 
found under the right hand of a press closet in the cellar, in a 
roll of paper about the size of a cent. There was $190; one $100 
bill, one $50, one $20, and two $10 bills. I looked over Mr. 
Damon's shoulder whilst he counted it, and he took it away. 

Cross-examined by Mr. Davis : — I made the search in conse- 
quence of what Damon told me. He made no secret of it, but 
said it belonged to the church. 

Mr. Davis. We propose to call her in chief by and by. 

Cyrus Ripley sworn^ examined by Mr. Pierce : — I found this 
piece of bone last Sunday afternoon within two feet of where the 
head lay. 

Jtfr. Davis. What do you propose by this evidence ? 

Attorney- General. Nothing more than that the piece which fits 
the vacancy in the skull, was found on the ground. 

No cross-examination. 

Ezra Fuller swom^ examined by Mr. Pierce : — Deacon Henry 
Cobb, John Ahearn, and Dunham, were there when I got to the 
body. The pants were buttoned all right. There was a depres- 
sion where the head lay. 

No cross-examination. 

Henry Cobb stoom^ examined by Mr. Pierce : — Bates's man 
and Dunham were there with me. 1 saw no one move the body. 

Cross-examined by Mr. Davis : — The head did not lay in any 
hole that I discovered. There was not much of a bank outside 
of the cart rut, where the head lay. 

Benjamin Dunham *5u;orit, examined by Mr. Pierce : — I went 
to the body with Mr. Cobb, and found Ahearn there. I did not 
see the body moved before others came. 

Cross- examined by Mr. Davis : — There were stones up and 
down there, of all shapes and sizes, all colors — from gravel stones 
up to four and six inches through. I am not positive I saw any- 
thing taken from the body. I staid until the body was put into 
the cart, and helped put it in. There was considerable blood on 
it, and blood ran also. There was some money sticking out, and 
I saw who held it up and counted it. There were at least forty 
men, women, and children there, before the body left 

Elizabeth Holmes sworn^ examined by Mr. Pierce : — My hus- 
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band is Lothrop T. Holmes. I s^w Andrews Wednesday morn- 
ing about half past seven, coming from Newcomb's. I said, ^* Is 
Cornelius dead ? " He replied, '* He is, and that is all I know." 
He passed down and came back in fifteen minutes, and crossed 
over to my house, and said his wife was in convulsions, and he 
had nearly fainted. I saw him that afternoon, and asked him if 
he had heard of a note to Holmes, and he said he had, that was 
explained, and it was one he wrote. 

Rev. Joseph Peckham recalled^ by Mr, Pierce : — I received 
from Mr. Andrews as treasurer between April 1st and his arrest, 
$272. I also received $50, in payment of what I had advanced 
him. 

Cross-examined by Mr. Davis : — I also received from January 
1st to April 1st $85. My salary year ended April 1st, 1868. 
I had told Andrews I would pay $100 towards the church, if my 
salary was fully paid. I supposed Andrews was making special 
efforts to get it. My whole salary was $550 per year. I knew 
that persons in Boston who knew him had subscribed $160 and 
paid him $160 for repairs of church, not for salary. I had heard 
of his making a settlement as treasurer, but was not cognizant 
of it. I suppose that in addition to my salary, it was his duty to 
pay for fuel, sexton, oil, and insurance ; nothing more as treas- 
urer, and supposed he paid for these items. There was upwards 
of $2,000 subscribed for removal of the church, etc. Mr. Andrews 
subscribed and paid $50 ; I lent him the $50, for that purpose, 
and he repaid it May 2d, 1868. He paid me also May 2d on 
salary, $80, and $50 April 17th. April 20th $25; 23d $25; 
24th $10, and 27th $50. 

Attorney' General. We rest our case here. 

Mr. Somerby. We want a clear understanding of what the 
government claim. There are articles in that handkerchief which 
have not been shown to the jury, and not put in evidence as 
coming from the person. 

Chief Justice. The jury must judge of what is in evidence. 
The court will take a recess of fifteen minutes. 
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Friday, December 4th, 4 p. m. 

Chapnumj Chief Justice. Proceed with the opening. 
Mr. Davis proceeded to make the 

OPENING ARGUMENT FOR THE DEFENCE. 

May it please the Court : Gentlemen of the Jury : — 
Amid the earliest recollections of my childhood I recall the 
person of an old lady, then more than seventy years of age, who 
was well known to all the children, and a frequenter of the kitch- 
ens of our most worthy citizens. I remember well her snuff- 
colored tippet, her black dress and cloak, her dark hood, her black 
twinkling eyes, and munching mouth, as well as the deep pockets 
stored with nuts, apples, and choice morsels for the children, 
among whom she was a welcome guest Possessing the rem- 
nants of early beauty, with features which you will see in one of 
her descendants who will be a witness before you, her long and 
acceptable visits in my mother's kitchen have impressed her upon 
my memory. Her name was Marcy Robbins, known as " Aunt 
Marcy Robbins;" and her maiden name was Marcy Harlow. 
She was kind ; she was gentle ; she was God-stricken : she was 
insane. Bom in 1752 in Plymouth, Samuel Harlow, her father, 
Marcy Bradford, her mother ; in 1768, when sixteen years of age, 
she married Elisha Doten, by whom she had two daughters, who 
grew to womanhood ; one of whom became insane, and died in- 
sane. She lost her husband, and in 1781, at the age of twenty- 
nine, married Ebenezer Robbins, a widower, who had several 
children by his first marriage. By Ebenezer Robbins she had 
four children, at three births ; first twins, a son George, and a 
daughter Betsey, both of whom were insane, and one died insane. 
Betsey married a Perry, removed to Wareham, and committed 
suicide. Marcy Robbins had two other sons, at separate births ; 
Ebenezer, remembered by many here as a maniac, and who died 
a maniac in yonder poor-house ; and Benjamin who died insane. 
George did business in Portland, was often well, but at times 
a lunatic. She died between the years 1826 and 1830. She 
did not become insane until after the birth of some, and, proba- 
bly, of all her children. She must have been insane before she 
was forty years of age, as she was not known as otherwise to any 

persons now living. You will remember, then, that she had six 

9 
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children, all but one of whom were insane, and all but one of 
these died insane. The sane daughter by the first husband was 
named Jerusha, and married Ichabod Bearce, or Bftss, as the 
name was vulgarly called in former days. Jerusha Bearce was 
the only one not insane of all her mother's children, and brought 
up quite a family of children — Ichabod Bearce, an old man now 
living, and so much superannuated that he has little remembrance 
of his family connections, or circumstances ; Hannah Bearce, a 
maiden lady, whom you will have the pleasure of seeing upon the 
witness stand ; and Thomas and Calvin Bearce, fine, honest, and 
hearty men, whom you will also see. But there was another 
daughter besides Hannah Bearce, the youngest child, named for 
her mother, Jerusha Bearce. In early life, before her marriage, 
she resided with Madam Warren, the mother of a gentleman who 
has adorned the judicial bench of the Commonwealth, — Hon. 
Charles H. Warren. She afterwards married a seafaring man 
by the name of Andrews, and Jerusha Andrews became insane 
when about forty years of age. She had a daughter, Eleanor 
Robbins, a widow, residing in this town with her only child; a 
daughter Hannah, who married an American mechanic, by the 
name of McDaniels, and now resides at Newmarket, N. H., both 
of whom will appear before you, and both of whom are extremely 
nervous and sensitive ; a son Calvin, who went to California be- 
tween 1848 and 1850, and was found dead in the woods, appar- 
ently uninjured. Information reached the family that he died of 
insanity, wandering in the woods. Before Mrs. McDaniels was 
born, her mother had been insane at intervals. The next and 
youngest child, born two years after, in the year 1830, was Sam- 
uel M. Andrews, the prisoner at the bar. He was conceived in 
insanity, born of insanity, and nursed upon insane milk. When 
the prisoner was four years of age, in consequence of threats of 
deadly violence on her part, she was torn from him, and sent to 
an insane asylum, w^here she remained until her death, a few 
years ago. We are not able, gentlemen, to trace back the blood 
of Marcy Robbins before the date of her birth. Her father had 
several other children, and it will, I think, appear, in addition to 
the insanity of this daughter, that the descendants of other chil- 
dren of her parents were insane. The only difficulty is in tracing 
the genealogy of the descendants of her brothers and sisters. It 
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will appear, notwithstanding, that the great-grandmother of the 
prisoner, Marcy Robbins, had the insane taint, as none of the 
children of her husband by a prior marriage were insane, whilst 
her children by both marriages were thus afflicted ; that she was 
a woman of remarkably mild disposition, agreeable, kind, cheer- 
ful, happy ; that such was the case with her granddaughter, Mrs. 
Andrews, and with the prisoner ; and that both the great-grand- 
mother and the daughter became insane at about the age of the 
prisoner at this bar, who is now thirty-eight years of age. 

This, gentlemen, is the ancestral history of the defendant; with 
this bequest he came into the world. With the fear of an im- 
pending stroke, like the lightning from the heavens, at any mo- 
ment, he has struggled and labored thus far through this world. 
Indicted for the highest crime known to our laws, we are assigned 
as his counsel ; and it is my grateful duty to the old lady, his 
great-grandmother, not to speak of my higher duty to the Court 
and to the prisoner himself, with the assistance of my learned and 
experienced colleague, to defend him on this most serious charge : 
and with the conviction I entertain of the facts in the case, God 
forgive me, if I shall fail in ability or faithfulness, in labor or in 
law, to save the life of this fellow-being, and to secure his ac- 
quittal of the crime with which he is charged before you. A 
man unspotted from his youth, of agreeable manners, and kind- 
ness of heart; sober, industrious, generous, of a deeply religious 
nature, full of all godliness, humane almost to weakness, timid to 
chicken-heartedness, this man is presented, charged with a most 
wicked, deliberate, and heinous murder. We think we might 
safely go before a jury of ihen of sense, and rest our defence solely 
upon the impregnable basis of his character, and. safely repel all 
the serried ranks which the Commonwealth can hurl against it 
We know that some men are hypocrites, but point to a detected 
villain if you can, where some eye had not pierced the mask, or 
lifted a comer of the curtain, and made itself sure of what was 
acting behind it. Gentlemen, it is a moral impossibility for a 
man to rise from prayer to murder. Men do not become bad all 
at once. 

As we understand it, the claim of the officers of the government 
is that this man, becoming a friend for selfish and wrongful pur- 
poses to a somewhat helpless man, after unduly influencing him 
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to execute a will in his own favor, having him " in double trust," 

first as his friend, 

^ then as his host. 

Who should against his murderer shut the door, 

Not bear the knife himself," 

deliberately, with malice aforethought, murdered his best friend. 
They claim, if such a man committed this offence deliberately, 
one of the most heinous murders ever committed. They claim 
that, betraying all trust, by contrivance, by enticement, by inten- 
tion, beforehand^ he murdered him to secure himself a modicum 
of estate. 

The facts, gentlemen, are these. As counsel, we do not know, 
we cannot say he is insane, or was insane. That is a scientific 
question. He does not know, he cannot say ; but we do say that 
man cannot be guilty. He became acquainted with Cornelius 
Holmes out of pity ; from mere kindness of heart, he befriended 
him. Carried early from this village, when his mother was taken 
from him, to Chiltonville, near the Russell Mills, about three miles 
southerly, brought up by his grandmother, and his maiden aunt, 
Hannah Bearce, until able to work out, he went to Kingston for 
employment when about eighteen to twenty years of age. He 
walked from Kingston to Chiltonville every Saturday, to save 
wages for his adopted parents. He was almost the first young 
man Cornelius Holmes had ever met, who had not slurred him, 
and hooted at him. Cornelius took to him for the res[>ect and 
kindness he showed him, and Andrews turned to him out of sym- 
pathy and pity. Cornelius Holmes, a giant in strength and 
weight, overgrown, helpless, was attracted to Andrews, and the 
prisoner to Cornelius when he had not a cent to dispose of, and 
there was no selfish interest to gratify. This was years before 
his father, Joseph Holmes, died. When his father died, the fam- 
ily did not take him. Alexander was engrossed in business, and 
absorbed in the Old Colony Railway; Edward was ship-building 
and bad a family of children. Mr. Joseph Beal, with a large 
estate, blessed with no children, did not take him — did not visit 
him. Captain Wm. Adams, a blunt, honest, generous, and whole- 
souled ship-master, with plenty of means, and no children, did 
not take him. 

On the necessary breaking up of the old homestead, in 1863, 
Cornelius went to board with the prisoner at the bar. These broth- 
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ers and sisters thus showed their estimate of the prisoner's char- 
acter, and their actions are the first and conclusive testimony to 
which we appeal to show that the prisoner was either a man to be 
relied on, or that they cared nothing for Cornelius, or both. He 
had no property which he could dispose of except the income of 
$10,000. This income could not exceed $600, until his brother 
Paraclete, a bachelor, died, suddenly, in the spring of 1867. In 
May, 1866, Cornelius had left Andrews, and moved down opposite 
Paraclete's house, and boarded with Leach. The intimacy con- 
tinued. They went to Boston, to Newmarket, to Plymouth, and 
other places together. After Paraclete died, Cornelius inherited 
a portion of his property, but no difference existed in their rela- 
tions after his death, from what existed before. If crime was 
intended, it could have been committed anywhere, in the city, on 
the road, in the woods, everywhere. Mr. -Holmes was not an 
idiot; not in any sense a weak-minded, but an inefficient man. 
He was rather slow ; played in childhood with children younger 
than himself. He had bis whims, his likes and dislikes. 

He grew up a large- framed man. He was not social, but of 
strong sexual passions. It is not supposed that he gratified his 
sexual passions by intercourse with women. He avoided young 
ladies, and they avoided him. He visited old women. Eight or 
nine years ago he sought occasion to sleep with Andrews at his 
house. Shortly after they retired, Andrews was aroused by an 
effort of Holmes to gratify an unnatural appetite, which he re- 
sisted. Andrews was offended and left the bed, and remonstrated 
with him. Cornelius also left the bed, and shortly afterwards 
returned to it, expressed regret for the indignity, and shortly after- 
wards gratified his own desires more privately in another way. 
Twice afterwards, once at the Tremont House in Boston, in 
March, 1867, and at a boarding-house in Boston, the same indig- 
nities were attempted with the same result No violence was 
attempted on either of these occasions. We shall offer evidence 
to show, if allowed, that meanwhile Holmes committed mastur- 
bation, that he was a man of strong passions, and had the habits 
which indicate it ; that he claimed to be a moral man, and that 
so far as known, this was the only blemish upon his character. 
Andrews attempted to control this habit, and to correct his moral 
sense. Meanwhile this intimacy continued from sympathy, and 
we doubt not in part from interest Cornelius made frequent 

9» 
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presents to Andrews, who probably encouraged it to some extent 
They met frequently. Cornelius made long and frequent calls 
at the mill, and at the house, and invited Andrews to his own 
house. He had little to occupy his mind; never had engaged in 
any business, and Andrews was his consulting agent in his little 
personal affairs. Andrews frequently sent notes to him by vari- 
ous persons, probably more than half a dozen by the boy who 
took this note. 

Now, gentlemen, general testimony of the transactions of 
Tuesday, May 26, has been laid before you. There is nothing 
in the transactions of that day which he desires to alter. He 
claims and admits sending a note to Holmes; nay, he claims and 
admits that in consequence of it, he thought it likely that Corne- 
lius would call if going to Boston, because it is true that he 
knew that Cornelius would like to see him. He claims and 
admits that he was planting potatoes in the garden. You know 
that it was a very late and wet spring, and you perceive that Mr. 
Andrews was engaged in the mill all day. He claims and ad- 
mits that Holmes had given him the use of a piece of land 
adjoining the east side of his garden, of which he was to plant 
the back end, the part towards the street having been laid down 
to grass. On the rear end of this lot he had removed some old 
apple-tree roots, thus partly compensating Holmes for the use of 
the land. 

But he also claims that he had made an arrangement with a 
neighbor, George Clark, to come that evening and take away his 
hens ; that the government knew that fact, and had Clark be- 
fore the grand jury, but did not present him to you as a wit- 
ness, because its officers must have seen and known that his 
evidence was inconsistent with the theory they have set up. He 
will show you that Clark came at half past seven o'clock, and 
took away the hens which he had purchased. He admits and 
claims that Cornelius Holmes came, that he saw Delano, and 
as Holmes had his whims about the Orthodox Church matters, 
he knew it would not be agreeable to him to meet Delano. He 
admits and claims that whilst Holmes was there he saw Sproul, 
the baker, in the adjoining garden, with no fence between, sixty 
or seventy feet distant, and that the government officers did not 
see fit to put the fact in evidence that Sproul was there, though 
they called Mr. Sproul. After finishing his row of dropped pota- 
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toes, he put his hoe under the shed of the house, and Cornelius 
asked him if he would go and show him the apple-tree stumps. 
They went. Cornelius asked if there was any rotten wood in 
them ; finds it in one, and says the next time he comes up he 
will take some for flower-pots. He then requested Andrews to 
stroll down into the cemetery close by, to see some new lots just 
laid out This cemetery, gentlemen, is justly a matter of pride 
to the citizens of Kingston. Upon it have been expended a great 
deal of taste, and money, and some fine art. Andrews and 
Holmes both had a taste for flowers, and when new lots were 
laid out to suit the £eincy or taste of the proprietor, it was a mat- 
ter of general interest throughout the village. The cemetery was 
in the centre of the village, and was therefore much frequented 
throughout pleasant days and early evening hours. There is 
what I might with propriety call a town-way through it, from 
whence they might well expect to be observed even at that hour. 
They went down to this cemetery. To Andrews especially it 
was associated with the highest contemplations of his nature. It 
was his constant resort on Sunday, to review his Sunday-school 
lessons, and there he frequently spent an hour in solitude with 
his books. After looking at the new lots, they came to the stile. 
Here Holmes detains him a few minutes as they sit upon the 
stile, to obtain a definite answer to a question he had before put 
him in the garden, which embraced the object of his call. He 
asks him what he shall get during his contemplated visit to Bos- 
ton, as a present for Andrews, and also consults with him as to 
other purchases for himself. As they leave, it being nearly dark, 
and are starting to come towards the house, Andrews intending 
to accompany Cornelius to his home, Cornelius puts his hand 
upon him and says, " Let's go this way." He presses him by the 
shoulder and leads him down the road. At this point a few feet 
below the stile, there are two roads separated by a gentle bank. 
They come together again a few rods below. On the bank are 
five or six white pines, and bushes. As they approach. Holmes 
steps in, and asks Andrews to stop. Holmes steps up the bank 
as if crossing to the westerly road, and stands waiting in the 
trees. Andrews, at first supposing he was about to relieve the 
necessary demands of nature, and then that he was about to cross 
by a short cut to the westerly road, only about fifteen feet distant, 
also steps up the bank. The first thing Andrews knows, Holmes 
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throws him down, tears open bis pantaloons, thrusts bis hand to 
bis anus, and says, '^ Now Fm going to have some, this time." At 
the same time he places his knee on Andrews' breast, and holds 
him down. Andrews resists, and utters a cry ; Cornelius takes him 
by the head and shakes him ; his hat has fallen. Andrews is flat 
upon his back under a tree, his head towards the railroad. He 
stretches out his right hand, seizes a stone within his reach, strikes 
Cornelius on the left side of his head. A struggle ensues ; they 
roll over, down the bank, probably over a pile of stones ; and — 
from that moment Andrews declares, as he has always declared 
ever since he had counsel, that he is entirely unconscious of what 
took place. The next thing he remembers, he comes to, and has 
in hia hands two stones, which he is throwing down upon Corne- 
lius Holmes. He remembers his feeling when he finds what he 
has done. He is filled with horror; remembers running over the 
stile into the cemetery, he thinks, hat in hand. He knows not 
where he wandered in the cemetery, but finds himself at the pond. 
He undertakes to cool his heated brow, and putting his hand to 
his head, finds his hair filled with blood. He washes it off, and 
starts for home. He remembers returning by the stile. He may 
have taken his hat afterwards, but he does not seem to be sure 
on that point. He remembers that he saw the body, remembers 
coming up the road, but whether he took his hat then or not he 
cannot state. 

Now, these are the facts ; this is the history of a felonious, 
unnatural, and beastly attack upon the prisoner; and we say that 
it is not in human nature to believe that a man of this character 
intended to commit illegal homicide on this man. 

After he found that he had thus killed his best friend, he felt 
the loss, he regretted it, and that same feeling of kindness and 
love returned, notwithstanding the indignity. He went to a sleep- 
less bed, and then and there the thought struck him for the first 
time, " Cornelius Holmes has made a will giving me a portion 
of his property, and now I cannot tell of it." Up to this time 
he was influenced by the fears of a timid man from disclosing 
the dreadful secret, dreadful no matter how justifiable, no matter 
how innocent. Who of you can say how strong and lion-hearted 
one must be to divulge a secret homicide ? Who knows how 
safe it is ? Can you tell me ? Up to this moment, he had felt 
that the fact of his agency in any homicide, and that the homicide 
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of bis best friend, and bis wife's friend, would be a death-blow to 
bis shattered and helpless wife. Up to this time, be saw that the 
disclosure of the facts would smut and tarnish the fame of the 
man be had killed — a very dirty story at the best. But notwith- 
standing all this, he felt such an almost uncontrollable impulse to 
tell of it, that he would in his agony, have disclosed it, had any 
one asked him that evening, "Where is thy brother?" But now 
bis reason assured him in an instant ; I cannot, I must not tell. 
He saw at once the utmost danger. From that moment his whole 
effort was to conceal it. Every act was a lie, and it was his fault 
if he did not do more to turn away suspicion. 

" O ! what a tangled web we weave, 

When first we venture to deceive ! " 

• 

But at the same time we must do him the justice to declare that 
he made no charges, and laid no traps, manufactured no evidence 
against others ; he sought only to divert suspicion from himself. 
You will find that every act of his — speaking of the will before 
his arrest, asking them not to tell of it ; saying to Miss Sever as a 
fnend, after his arrest, that he thought it would be used against 
him ; disclosing it to some, and requesting others not to speak of 
it — these acts are not only consistent with innocent homicidci 
but more consistent than with guilt. They are all inconsistent 
with the idea of a premeditated murder, with the will for a mo- 
tive, because it is evident that he bad no plan for the disposition 
of it. And all his other acts and expressions of feeling concern- 
ing Holmes, and his loss, even to kissing the body after his arrest, 
are consistent with this view as well as with his desire to conceal 
the homicide. If he did not intend to murder, if he was a friend 
to Holmes, if he had felt that he was indebted to him for much 
previous kindness, all these acts are the natural expressions of a 
kind heart 

The learned counsel for the government, if we understand them, 
say that this is a case where a man entices another to come to 
his house, when others are coming, with a party of ladies in the 
back room, with a man engaged to come for chickens that very 
evening ; advertises a murder in advance by a written note, not 
knowing for certain that the victim is coming, meets him in the 
presence of others, in sight firom the street, before dark, kills him 
in bis back garden, within five minutes afterwards, and leaves the 
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murdered man behind his house ; and allibr a will! That he is 
willing to ran all risks of proving the will and setting himself as 
a target of observation for years before the eyes of a large and 
powerful fannily of the murdered man all around him ; yes, and 
before the whole country and mankind ! 

There was no motive to this man to kill that firiend. The mo- 
tive set up is not adequate in itself, and could never be. What! 
kill a man and ran that risk, and then run the risk of setting up a 
will! This property does not fall of itself as in case of an heir. 
But, for this man^ it was not his interest to kill the cow be was 
milking. It had been suggested to him that Holmes might die 
at any moment, and that he was actually in failing health. Par- 
aclete had fallen dead in an instant ; another brother had deceased; 
Alexander was a confirmed invalid. Having this man at hand, 
who was clothing him, loading him with presents, lending money 
if he chose to ask it, who but an insane man could kill another 
almost in his own house, run the risk of losing a certain gain, and 
depend upon a Court of Probate, with the eyes of God and all 
men upon him! 

That condition is not his. Stricken by the hand of God, or 
somehow, we can't tell beyond all question how, with this char- 
acter which, for a period of a generation, he had moulded and 
welded about him, more invulnerable than plates of triple steel, he 
could not — no sane man could, without an education in crime — 
invite him thus to his destruction, whilst the chances are ten mil- 
lion to one that he would be discovered. With Delano paying 
pew rent, and Sproul looking on from the garden, we claim that 
man could not have deliberately done the deed. 

We doubt if the Attorney-General can find a case of a killing 
for a will, much less by a stranger in blood, who must set it up. 
But we claim further, gentlemen, that we should look for some 
reason which will satisfy all the facts of the case. Why, this is 
almost the first case since Stephen was stoned in the highways 
outside of the city, where a man was murdered with stones. A 
premeditated murder is claimed by a man no bigger than I, of a 
man weighing two hundred and twenty-five pounds, trusting to 
luck, with stones found on the spot, and this within forty rods of 
the main street of a village of two thousand inhabitants ! 

Our claim is that Andrews, being a man of a highly nervous 
organization, of a gentle and a timid nature, of good life and 
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characteri generous, hamane, religions, proved by bis acts to be 
no hypocrite, whom the eye of men delighted to look upon, of an 
insane family, a hard worker, and small sleeper, troubled with 
frequent headaches, addicted to the use of ether and sedatives, 
having within six weeks showed signs of insanity, which were 
remarked and spoken of at the time, having the mad blood of his 
mother in his veins, nervous, impotent, weak in passion and in 
will, attacked thus, was justified in committing a homicide upon 
the assailant in attempting to commit a felony on his person, 
even if sane ; but the mad blood in his nature burst forth, and in 
his fear or his frenzy, he felt as if he could kill a hundred devils. 

And here you will notice, gentlemen of the jury, that the evi- 
dence already discloses that he must have been severely injured 
or strained in his side, that his hand was scratched ; and we shall 
show you that he was bruised in the head, and so exhausted that 
night, and for days afterwards, that he could hardly keep his feet 
He fainted several times; whiskey was prescribed which had 
never been given before; ammonia is given him; he is found 
repeatedly lying upon the sofa, and he doses himself with ether 
and morphine. 

And now, gentlemen of the jury, what is the issue ? You are 
to try five or six questions. 1st Whether this was a deliberately 
premeditated murder. As I understand it, the District Attorney 
in his opening does not claim that a premeditation of less than 
ten minutes would establii*h ^' deliberately premeditated murder 
of malice aforethought" 

2d. Was the prisoner guilty of murder ? 

3d. If guilty of murder, was it '^ committed with extreme atroc- 
ity and cruelty?" The government in their opening have made 
no such distinct claim. 

4th. If neither of these, was it manslaughter ? 

5th. Or was it justifiable or excusable homicide ? 

As all these questions are before you, it becomes my duty to 
present the law, perhaps more fully than has yet been stated, so 
far as it may be applicable to the case. 

Murder is the killing of another unjustifiably, with malice afore- 
thought ; namely, intending to kill Lieaving out certain questions 
of implied malice, it is sufficient for our guidance here to state 
that murder is an illegal killing with intent to kill A man may 
kill another in self-defence, or in defence of a felony about to be 
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committed on him. If be supposed that the aggressorwas about 
to commit a felony, and made a mistake, the offence is man- 
slaughter. In such a case it might, you perceive, be willful, or 
intentional, but still being illegal in fact, though in consequence 
of his mistake, it is manslaughter. 

But, gentlemen, there are by our statute two degrees of mur- 
der. What is murder in the first degree ? In order to convict of 
murder in the first degree, it must be proved^ beyond a reasonable 
doubt, that Samuel M. Andrews, the prisoner at the bar, by pre- 
meditation, deliberation, beforehand^ of malice a/brethought, 
killed Holmes illegally. If this is not proved, and it is a murder, 
then it is murder in the second degree. Let me call your atten- 
tion plainly to the law in this respect. The government, as the 
law now stands, must prove a murder, must prove malice afore- 
thought, must prove the intent, and having proved a homicide 
thus committed by design, there is no presumption that the mur- 
der was deliberately premeditated ; we are not to take it for 
granted, but the government must show not only murder, but de- 
liberation. The law used to be, or so it was claimed, that a secret 
homicide^ in the absence of other facts, would be presumed to be 
murder, and the highest murder known to the law. This was 
barbarous. If a man was so unfortunate as to have committed 
homicide, even by accident, no eye but God looking on, the jury 
must presume the highest offence known to the law. But we 
don't live under any such barbarity. As the law now is, the 
government must prove all things so as to exclude any other hy- 
pothesis. 

And now as to murder in the second degree, the law is that all 
Uiurder once proved, " not appearing," that is, not proved^ " to be 
murder in the first degree is murder in the second degree." The 
government must, therefore prove their hypothesis, that the mur- 
der was committed by previous intent and deliberation, otherwise 
it must be considered a murder in the second degree. 

And now as to manslaughter. It is not every killing, even if 
intentional, that is murder. If a man commits a homicide on 
sudden provocation, in heat of blood, and before it has time to 
cool, it is not murder, it is manslaughter. This, gentlemen, yon* 
will perceive, is an exception to the definition of murder which I 
have given you, but this exception does not embrace a case of 
homicide where the provocation was one of words merely. In 
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this very county, in this court-room, we have an example of this 
rule. There was a quarrel on the deck of a fishing vessel in 
Hingham harbor ; the quarrel had come to blows ; one man ran 
down into the cabin, seized a sheath-knife, and returning to the 
deck, stabbed his opponent to the heart. The Court ruled that 
if the killing was from sudden heat, before the blood had time to 
cool, it was manslaughter, and the jury so found. 

And so, gentlemen, as to the distinction between murder in 
the first and second degrees. A woman was charged with mur- 
dering her husband by poison, and this Court, sitting in this town, 
charged the jury, that if she had contemplated poisoning her hus- 
band, and had purchased arsenic for the purpose three weeks 
before, and had abandoned the intent ; and if her husband was 
taken sick, and as she was mixing a medicine on the prescription 
of a physician, the thought suddenly recurred to her to poison her 
husband by mixing arsenic which was at hand in the closet in or 
by which she was stirring the potion ; and if she thus killed him, 
it would be murder in the second degree; and the jury so found. 
That woman is confined in the jail behind you. And so in this 
case, if the prisoner, being sane, was attacked, or getting into a 
mutual quarrel and combat, killed Cornelius Holmes even by a 
deadly weapon, dirk, or pistol, even then it would be manslaugh- 
ter. Much more would that be manslaughter if committed with 
stones found upon the spot, with no evidence of a deadly weapon. 

But, gentlemen, if from any cause, by an insane impulse, Sam- 
uel M. Andrews, not " clothed and in his right mind," killed his 
best friend, then this homicide is excusable, because he is not re- 
sponsible. The degree and character of the evidence upon this 
question it is not necessary for me to state to you. Reserving the 
right to argue the question to the Court, it is sufficient for our 
present purpose to state that the defendant must satisfy you by 
the weight of evidence that he was insane. 

And now, gentlemen of the jury, upon these issues which you 
are to try, it becomes my duty to detain you a few minutes lon- 
ger to inform you of certain rules of evidence pertaining to the 
weighing and testing testimony and proof. These rules are 
founded on a large common sense, and the experience of centu- 
ries. I need not inform you that the law presumes the prisoner 
to be innocent until proved to be guilty, but it is necessary to 
remind you that this presumption you must take with you iu 

10 
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your test of every fact, as well as of the chain of facts. The 
charity of the law, common justice, enforces this principle in the 
case of the meanest criminal, whose previous life has been scarred 
all over with crime. 

But this presumption is strengthened and enforced, if a pre- 
sumption can be strengthened at all, when the previous life and 
character of the prisoner have been above reproach. In a doubt- 
ful case, depending upon circumstances, a man's character may 
be put in evidence. And then it is, in such an hour as this, that 
character is found to be beyond price. Gentlemen, we would 
not if we could, become infidels to what is good in man, when 
evinced in a well-spent life. It must mean something, or there is 
no reliance in human nature — there is nothing in human good- 
ness. I have therefore a peculiar right to ask you to consider 
that this man is still your brother man, entitled to your sympathy, 
and regard, and confidence, until the proof destroys them. On the 
supposition of his innocence, he is as worthy of credence as any 
man that lives. 

But in this case, whilst I know you cannot, as you look upon 
him, feel that you have any ordinary criminal before you, whose 
life has been steeped in crime, I am not the less aware of the 
prejudices with which the strongest and fairest minds must come 
to the trial of a cause like this. Do not therefore turn your hearts 
from him in advance. 

" I pray you hold him in your minds apart 
From those who kill for hatred or for gain." 

With an ex parte inquest ; with the minds of a whole commu- 
nity influenced in seeking for the author of a deed of blood; with 
an ex parte examination before a magistrate ; with an ex parte 
investigation before a grand jury, and the press of the country for 
six long months spreading exaggerations and falsehoods, we 
know not by whose instigation, concerning him ; with no word 
of excuse, or palliation from the prisoner confined in his cell ; with 
the public ear thus abused— thus it is with this man charged with 
this most heinous crime that he is brought to the bar of justice. 
You know well already to some extent how far the stories you 
have heard fall short of the proof before you. 

But, gentlemen, this is a case of circumstantial evidence, and 
the leading -rules to which I refer, pertain to a case of that 
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kind of proof. The government have chosen to introduce a 
great amount of circumstantial testimony in order to show that 
the prisoner was the author of this homicide, although they knew 
that he would confess the act. We do not complain of this 
course, but you will be relieved from consideration of much of 
the evidence by the fact that the identity of the person who com- 
mitted this homicide is admitted. But you have just as severe a 
question to try as to the charaeter of the act, of the guilt or de- 
gree of guilt All the rules of law as to the weight and the mode 
of weighing circumstantial evidence must therefore be applied 
by you on this question ; namely, as to the facts presented to 
show the degree of guilt of the prisoner at the bar. I propose, 
therefore, to read to you certain rules of law on this subject 

Attorney' General, We object to reading law to the jury. 

Chief Justice. We think that rules of evidence may be stated 
to the jury in an opening, and if the counsel choose, they may 
read. From what book do you read ? 

Mr. Davis resumes. I read from the first volume of " Starkie on 
Evidence," p. 501. ^^ It is essential that the circumstances from 
which the conclusion is drawn should be fully established. The 
party upon whom the burden of proof rests, is bound to prove every 
single circumstance which is essential to the conclusion, in the 
same manner and to the same extent as if the whole issue rested 
on the proof of each individual and essential circumstance." 
That is to say, you must weigh and test each fact. You must 
see that it is fully proved ; you can presume no fact, and then 
put it into the chain of facts. Now, gentlemen, it is a common 
trait of weak or inconsiderate minds, if there are a dozen facts 
partially proved, each one of which is necessary to establish a 
chain of evidence, in order to prove another fact or conclusion, to 
take the shadows of fact for granted, if they are numerous, and 
act from them. But it is a sign of an honest mind not to allow 
one alleged fact to prove another fact. You see men in the com- 
munity every day who assume that it is conclusively proved that 
a man is of bad character, or has committed some offence, be- 
cause they have heard a number of distinct rumors about him. 
But there comes along a cool, large-minded, fair-souled man, and 
says, **I have heard half a dozen distinct stories about this man, 
but I have yet to learn that either one of them is trae. I don't 
let one assumed fact prove another. You may hang a dog by 
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giTing him a bad name, bat we don't bang men in tbat way in 
this nineteenth centnrr-'' In other words, gentlemen, one sup- 
posed fact should not lean upon another supposed fact for sup- 
port ; for two weak, shadowy, staggering facts, like two drunken 
men, are not sober truths, because they are supporting each other. 
The goTemment must, therefore, prove independently each sepa- 
rate fact essential to the chain of evidence. You must test it, 
sound it, weigh it, find it whole, entire, and substantial, genuine 
metal, before you can lay it away as a link in the chain. And 
then if one essential link is weak or wanting, the government 
fails, and you could not bang a grasshopper without them all. 
For example, gentlemen, take this case. The government, in 
order to show a murder, ask you to find that the prisoner com- 
mitted robbery ; to find from that fact that he probably killed for 
the purpose of robbery ; because the fact of robbery would tend 
to show a motive ; and the existence of a motive, would tend to 
show an intent, and that, a deliberate intent to commit murder. 
One fact they would establish is that the prisoner put his hands 
into the pockets of Holmes. Now they must prove that fact 
In order to prove it, all the principles of circumstantial evidence 
must be adhered to that are necessary to prove the final fact of 
murder. They must show that Greorge Willis, who took articles 
from the person, and whom they have not called here, did not 
put his hands in there ; tbat the deceased himself did not do it ; 
that the forty or fifty persons around the bloody and bleeding 
body as it lay, did not handle the pockets; that those spots were 
on the pockets as it lay there, and were not, or could not have 
been made during the twenty-four hours whilst the clothes were 
removed, whilst they lay in an out-house, where anybody had 
access to them. These clothes are brought in here, these spots 
are exhibited, as if juries were to be scared by horror into finding 
an assumed fact Now this fact is not only to be proved beyond 
all reasonable doubt, but you are also to beware of the fallacy of 
making two alleged facts prove each other. You are not to 
assutne he robbed because he murdered, and then assume he 
murdered because he robbed. 

So, also, if you are satisfied that two drops of blood, those hairs, 
and those pine needles might have fallen into that gaping breast 
pocket from his collar, or from his head as the body was removed, 
turned to the left, and raised into the cart, or as the clothing was 
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dropped in a heap, then yoa cannot assume that they came there 
from the hand of any person, much less the prisoner. But, gen- 
tlemen, it is not my province to argue this case. I am merely 
presenting illustrations of the rules of evidence. 

The second rule is, that ^^li is essential that all the facts should 
be consistent with the hypothesise^ Under this rule, gentlemen of 
the jury, you will perceive that if any fact is well established in 
your mind by the evidence introduced on either side, and that 
fact once rooted in your convictions is inconsistent with any 
hypothesis or claim of the government, you cannot find for the 
government on that charge. For instance, if there is a single fact 
in the case, which in your opinion is inconsistent with a deliber- 
ately premeditated murder, you cannot find murder in the first 
degree. And so if the fact is inconsistent with the idea of mur- 
der in the second degree, or of manslaughter. Then, if you are 
satisfied as reasonable men, that a man of one hundred and fifty 
pounds, could not intend, with stones, to kill a man of two hun- 
dred and twenty-five pounds, that these facts are inconsistent 
with your knowledge of human nature, and cannot be true ; then 
your minds cannot be satisfied that you can string up before high 
heaven a man of this character, on this evidence, and you must 
find merely manslaughter. 

But thirdly^ ^^ It is essential that the circumstances should be of 
a conclusive nature and tendency. Evidence is always indefinite 
and inconclusive when it raises no more than a definite probability 
in favor of the fact alleged^ as compared with some definite proba- 
bility against it, whether the precise proportion can or cannot be 
ascertained. It is on the other hand of a conclusive nature and 
tendency when the probability in favor of the hypothesis exceeds 
all limits of an arithmetical or moral nature.^^ 

In other words, gentlemen of the jury, the facts in this case 
must prove that Andrews deliberately committed a murder. 
They must not raise a probability that it was a murder in the 
first degree, if equally consistent with manslaughter, or with ex- 
cusable homicide. If the facts are consistent with guilt only, but 
also with different degrees of guilt, then you must take the low- 
est And so if the facts do not clearly satisfy you that a sane 
man, that man, with this character, with this dreadful hereditary 
taint, with no evidence of preparation, then and there within 
bearing from the street, at dusk, behind bis own house, by many 
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blows with stones, repeated after death, — the blows of a mad- 
man, — could have done this deed, then you are to attribute 
no guilt to this confessed act ; then, it must have been that he was' 
God-stricken in the defence of his honor, when he had " been 
driven to that narrow pass where disgrace begins and forbearance 
ends ; " and these blows were not the blows of Samuel M. An- 
drews, but those of an insane man ! And then it would be a jus- 
tifiable homicide. 

The next rule, gentlemen, is one which, to my mind, is included 
in, or is certainly a corollary of the rule last stated ; but it is laid 
down as a separate rule, and is as follows : — ^^It is essential that 
the circumstances should^ to a moral certainty, actually exclude 
every hypothesis but the one proposed.^^ " The evidence is always 
insufficient, where, assuming all to be proved which the evidence 

tends to prove, some other hypothesis may still be true 

Whenever, therefore, the evidence leaves it indifferent which of 
several hypotheses is true, or merely establishes some finite prot>- 
ability in favor of one hypothesis rather than another, such evi- 
dence cannot amount to proof, however great the probability may 
be." I read last from page 505. Now, gentlemen, it is princi- 
pally from a disregard of this last proposition that almost all the 
terrible mistakes in convictions upon circumstantial evidence 
have occurred. They were, almost all of them, cases in which, 
as in this case, there was no evidence of " dreadful preparation " 
for the deed charged. It is easy to assume guilt and make sub- 
sequent acts or facts consistent with it. It requires a cool and 
a logical mind to weigh such a case; and you know, some of you 
who know me must know, that I do not mean to flatter you, 
when I declare that our principal object in the selection of this 
jury, our jury, the jury of our country, " which country you are," 
has been to obtain men who were reported to us as having minds 
so logical, and so far under the dominion of reason, as to be able 
easily to follow the rules of logic, which are but the rules of com- 
mon sense, and not to be led away by passion, or prejudice, or a 
public opinion founded on no accurate knowledge of the precise 
facts; minds which will neither jump at a conclusion, nor assume 
premises which are not established in reason. In this case, for 
example, you are to try a question of guilt, or degree of guilt, as 
I have before stated. For that purpose, each fact being first well 
established, must be consistent with every other fact ; all the 
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facts must unerringly point to guilt; and then must exclude 
every other hypothesis than that guilt, or that degree of guilt, 
which the government claim. If, therefore, with your hand on 
your hearts, with your faces towards God, under the sanctity of 
your oaths, you cannot say that these facts are entirely incon- 
sistent with everything but murder in the first degree; if you 
cannot say they exclude the idea of murder in the second degree; 
if they do not exclude the idea of manslaughter; nay, if they do 
not exclude beyond question the hypothesis of a homicide in self- 
defence, or in defence of an attempt at felony, or an insane act, 
we claim that you must find an excusable or justifiable homicide. 

But, gentlemen of the jury, this is not all. The rule of law and 
reason is, — I read from page 111, — that " The form of circum- 
stantial evidence being thus exclusive in its nature, and the mere 
coincidence of the hypothesis with the circumstances being in the 
abstract insufficient, unless they exclude every other supposition^ 
U is essential to inquire^ with the most scrupulous attention^ what 
other hypothesis there may 6e, which may agree wholly or partially 
with the facts in evidence. Those which agree even partially 
with the circumstances are not unworthy of examination, because 
they lead to a more minute examination of those facts with which 
at first they might appear to be inconsistent; and it is possible 
that upon a more minute investigation of these facts, their au- 
thenticity may be rendered doubtful, or may be even altogether 
disproved. In criminal cases the statement made by the accused 
is in this point of view of the most essential importance. Such 
is the complexity of human affairs, so infinite the combinations 
of circumstance, that the true hypothesis which is capable of ex- 
plaining and reconciling all the apparently conflicting circum- 
stances of the case, may escape the acutest penetration ; but the 
prisoner, so far as he alone is concerned, can always aflbrd a clue 
to them ; and though he be unable to support his statement by 
evidence, his account of the transaction is for this purpose always 
most material and important. The efibrt may be on the one 
hand to suggest a view of the case which consists with the inno- 
cence of the accused, and which might otherwise have escaped 
observation; on the other hand, its efiect may be to narrow the 
question to the consideration whether that statement be or be not 
excluded and falsified by the evidence." 

On this rock, gentlemen, we stand. By our laws the prisoner 
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himself may become a witness. We shall place him apon the 
stand. If you conscientiously adhere to the rule of law that he 
is presumed innocent until proved to be guilty, he comes upon 
this stand an innocent man, a man whose reputation and cbai- 
acter cannot be impeached. As a witness also, he eomes like 
any other witness, with a presumption of truthfulness in his favor. 
Thank God he is entitled to be heard ! Test him, gentlemen, as 
you would test any other witness; examine him, watch him, 
weigh him, compare him and his testimony with other witnesses 
and other testimony, and see when this case is done, whether 
among all its perplexities and wonders, its probabilities and im- 
probabilities, its posjsibilities and impossibilities, bis story is not 
only consistent, and possible, but actually more probable than 
any other hypothesis in the case. 

Gentlemen, there is still another rule to which it is my duty 
to call your attention. It is this: — "It seems that mere circum- 
stantial evidence ought in no case to be relied upon, when direct 
and positive evidence, which might have been given, is wilfully 
withheld by the prosecutor. Where direct evidence is attainable^ 
circumstantial evidence is of secondary nature ; besides, the great 
excellence of indirect evidence is its freedom from suspicion, and 
no greater discredit can be thrown upon it than when direct evi- 
dence is withheW^ 

For illustration, permit me to 'state, that if the learned counsel 
for the government, or those who prepared this case, have not 
chosen to produce George F. Willis, who took certain articles 
from the body, and who was a witness before the grand jury, 
within their jurisdiction ; or if Mrs. Waldo Fuller, who afterwards 
found a draft of the will, is not produced ; if no witness is pro- 
duced to show who took other articles from the clothes of Holmes, 
what they were, when they were taken, where they were found, 
we say that the government cannot ask you to presume anything 
against this prisoner. Not producing them, they cannot ask you 
to guess by circumstantial evidence, incomplete in itself, that 
those stains of blood in either pocket, were caused by the pris- 
oner, or that he robbed the body. You have probably noticed, 
gentlemen, that a large, torn roll of paper containing bills is pro- 
duced here, in addition to the cartridge roll, which they admit 
came from the body ; but no evidence is produced to show who 
found it, or where it was found. The fact that the draft of the 



TRIAL OF SAMUEL M. ANDREWS. 117 

• 

will, which we have bo often inquired about, was found after- 
wards ; that certain other papers and a bunch of keys were after- 
wards found, is of importance only, as showing that the govern- 
ment withheld and have not produced all the evidence which 
would exclude the idea that Andrews robbed the body. I speak 
not now of the want of proof that Holmes had more money than 
was found, or that he had a large pocket-book, because it is not 
in their power to produce such proof, and the facts did not exist 

So, also, gentlemen, so far as it is material, and it is material 
only in some fanciful and hypothetical views of the evidence, 
much of the testimony with regard to the condition of the ground, 
with government officers upon the spot, is of little value. It was 
the duty of the government to take an inventory of the condition 
of the ground at the moment it was first seen. This was done 
to some extent by Bates, and Ahearn, whose testimony was not 
exact, who contradict each other, whilst the former is contradicted 
by every other witness produced. But they cannot ask you, when 
thirty painted stones were found there in the afternoon to infer 
the same number were there in the early morning. With fifty 
men about, with pools of blood, with stones taken up and thrown 
down, they must not expect you to adopt as reliable the facts 
discovered by a " fast " or interested witness three days or three 
weeks after. No, gentlemen, prove all things, hold fast that 
which is proved. 

So also, gentlemen, you must have already noticed that Sproul 
was known to have been within seventy feet distant during the 
visit of Holmes at the garden, and was a witness before the grand 
jury, but was not inquired of as to these facts ; that no evidence 
was introduced by the government to show the signs of a scuffle 
in the bushes, but such evidence appears to have been deliber- 
ately withheld, whilst it was left for us to draw the real condition 
of the whole grounds out from their own witnesses, even to the 
officers. We shall show you that George Clark, also a witness 
before the grand jury, was not called by the Commonwealth to 
state that he had made an engagement to be at Andrews' garden 
that very night. Why were these facts withheld ? We make no 
charge against the prosecuting officers that they have deliberately 
withheld evidence of these facts. That is not our province. But 
it is our duty to call attention to the fact, that they have not 
produced this evidence, and it is for you to judge, under the rule 
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I have quoted, whether it was not because they saw that this 
evidence would be inconsistent with the claim of robbery and of 
murder. 

Gentlemen of the jury, it is sometimes said both by counsel 
and by courts, that mercy is no part of the province of a jury. 
It is true that you have nothing to do with the consequences of 
your verdict, and in that regard you are not to warp your judg- 
ment by your desires, or sympathies. But there is such a thing 
as mercy in judging, which the law encourages and enjoins. 
More especially is this true in cases of circumstantial evidence. 
It was the maxim of a great judge, that '^ It is always safer to err 
in acquitting than in punishing, to err on the side of mercy, 
than on the side of justice." And the work from which I quote 
expressly states [p. 430], that *• It is to be recollected that circum- 
stantial evidence is a species of evidence which requires the 
utmost degree of caution and vigilance in its application, and in 
acting upon it, the just and humane rule impressed by Lord Hale 
cannot be too often repeated." ^ And so, also, it is laid down 
that " the more atrocious the nature of a crime is, the more re- 
pugnant it is to the common feelings of human nature, the more 
improbable it is that it has been perpetrated at all." .... 
" Thus in a charge of infanticide, where there is a doubt whether 
the child was destroyed by design, or by accident during a recent 
delivery, the very atrocity of the offence raises a strong degree 
of probability in favor of the latter conclusion " [p. 479]. " And 
even in cases which involve a conflict of motives, such as infan- 
ticide, where natural feelings on the one hand are opposed to a 
desire of avoiding shame and detection on the other, the former 
are necessarily entitled to the highest consideration." 

There may be other small facts, gentlemen, which we shall put 
in evidence, upon which it is unnecessary that I should now de- 
tain you. But it becomes my duty to expose to you before I sit 
down the new claim of the government, that Andrews was in 
destitute circumstances, and so pressed by his immediate wants, 
that he killed Holmes for his money. They have shown you, 
gentlemen, that he borrowed one hundred dollars from each of 
three gentlemen, and then they claim that he killed for money 
and left $742 on the person of the murdered man. 

* " Tutius semper ett errare in acquietanJo quam in puniendo, ex parte misericorditB 
quam ex parujustitice.** —2 Hale's Pleas of the Crown, 290. 
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" Mark now how plain a tale shall put them down." Samuel 
M. Andrews went to Kingston seventeen years ago, and bought 
a house soon after, unfinished. This house, since his marriage, 
he has finished, and enlarged from time to time, and it has cost 
him about three thousand dollars. There was once a mortgage 
on this house for $500, which he had reduced to $100. That 
one hundred dollars was all he owed by way of mortgage on the 
day of the homicide. He also owed a Mrs. Ellen Adams $400. 
He had borrowed $150 of Cornelius Holmes on a note, which, 
however. Holmes had offered to give up if Andrews would put 
blinds on his house. He owed Alden White a little more than 
$1,000, partly for money loaned, and partly for wood and milk 
purchased. He had a life policy for $2,200. He never was so 
well off in his life. These debts were on long time without 
security. He owed no other debts, except such as are already 
known to you. He was not driven for payment by a person 
living, and the government cannot show it He was treasurer as 
well as deacon, chofister, member, and school-teacher of a relig- 
ious society in which his whole heart was engrossed. This so- 
ciety wanted to get rid of a blacksmith shop adjoining the church 
lot, by purchasing the land, and moving the church to the centre 
of the lot For this purpose a great effort was made. Finally 
three persons, Andrews, and George Clark, young men, and 
Grershom Bradford, a middle-aged man, were chosen a committee 
to raise funds. They each agreed to be responsible for $500 
each, and each was to raise that amount the best way he could 
from others. Andrews agreed to give his note for $500, and I 
think did give it But be expected to get the whole or greater 
part of it back. He was willing to run the risk. He went round 
to borrow. You will now see where he was driven, and for what 
purpose, gentlemen, he was driven ; to raise money, not for him- 
self, but for the church he loved. Another arrangement was 
afterwards made to distribute the burden into shares. Andrews 
then agreed to assume two shares of one hundred dollars each. 
This project failed, because it was thought best to see how much 
an adjoining owner on the other side of the shop would give 
towards its removal, and the balance was raised by subscription, 
towards which Andrews paid fifty dollars from his own pocket 
For this same purpose the minister, Mr. Peckham, offered to An* 
drews, who was treasurer, that if his year's salary, which was 
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small, were promptly paid, to contribute one hundred dollars. 
Andrews then bent his energies towards collecting or advancing 
the salary to receive this subscription of one hundred dollars* 
And this is the man, who was indorsing $500 for his church on 
his own responsibility, who was paying fifty for the house of 
God, who kills a man for pay, and leaves over seven hundred 
dollars on the person of the murdered man, although he searches 
his pockets ! 

But this is not all. We shall show you, gentlemen, that of 
bis own motive, not as treasurer, but from his interest in the 
church, he goes to Boston on election day in the fall before the 
homicide, and collects $160 from some Orthodox friends in Bos- 
ton, for the repairs of the church. He went to Edward S. Tobey, 
who gave him $100 in a single bill, whose sister gave him $50> 
and bis mother $10; and he obtains a subscription of $10 more, 
which was unpaid in May last. This sum he had in his posses- 
sion on the first of January, all but fifty dollars, which he had 
advanced to Peckham for his salary. In March, when Wormell 
paid him for his board, he replaced the fifty dollars out of it; and 
this $160 he had in his possession as a volunteer in the service 
of the parish, in a separate apartment of his pocket-book, when 
he was arrested. He had also added to it thirty dollars, which 
be was going to advance to the society to pay a balance due a 
lady for a small note. She had requested the payment of it It 
bad been standing many years, and she was willing to make a 
gift of the interest for her subscription if it was paid. At this 
juncture he was arrested, but detained in the presence of Macoy. 
When he found on Saturday morning that he must go to Ply- 
mouth, he did not know what his rights or privileges would be 
with this money, in the jail. So he gives Miss Reed $50, and 
tells her to take that for the support of the family. His wife is 
helpless, and he knows no one else so well calculated to provide 
for the family. He afterwards takes the opportunity when Macoy 
has stepped out of doors, to run down cellar and hide the $190 
under a press. So engrossed is he in saving it for the church. 
Afterwards, before he leaves, he concludes that he had better give the 
balance of his own money to Miss Reed, for the use of his family, 
and hands her the pocket-book, with between forty and fifty dol- 
lars in it, in the presence of Macoy. Macoy sees nothing wrong 
in it, and permits it to be done. This is the whole history of 
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that transaction. After he was conomitted he told Damon at 
once ; asked him to go and get it, and pay it to the society. 
There was no secret about it then. Mr. Damon went over and 
told the officers that if they found the money, he wanted it; that 
he had searched, but did not happen to find it, but if they found 
it, he wanted it to pay to the society. He afterwards, on receiv- 
ing more definite directions from Andrews, finds it in the place 
indicated by bim. Soon after, upon a settlement of his accounts 
with the new treasurer, it appeared that he had advanced as 
treasurer, for Peckham's salary, about ninety-three dollars more 
than he had received, while he was scrupulously holding as a 
volunteer the subscription of $160 which he had collected for 
repairs of the church when it should be removed. It will there- 
fore appear to you, gentlemen, that this murderer who kills for 
money, this grasping, avaricious assassin, as the government 
would have you believe, was advancing to his minister out of his 
own pocket ninety-three dollars more than he received, was ren- 
dering himself personally liable for money borrowed from the 
society, was subscribing and paying for the removal of his church, 
was exerting himself as treasurer without pay, was earning his 
daily bread by constant labor, and was respected and honored 
above most men for " the daily beauty of his life." 

This, gentlemen, is our case. For the story of the pocket-book, 
the government itself has furnished our own key to its explana- 
tion. Andrews told one of the witnesses, young Joseph Holmes, 
who had the best right to know, that one of the pocket-books, of 
the two that he had known Holmes to have, was purchased with 
two others, at the same time, some years ago. Of these. Holmes, 
Andrews, and one Barnes, each had one, and Barnes put a strap 
around each of them. They were purchased of his own brother, 
Horace Holmes, now deceased. This was one pocket-book or 
wallet. He said his note would be found in the large one which 
was purchased of Hunt & Sampson, the very Sampson the gov- 
ernment have put upon the stand. It is, as you see, a new 
wallet, a very large wallet, purchased in November before his 
death, and soon after his share of Paraclete's property came to his 
bands; the first time in his life he ever needed one of much capa- 
city. You will notice that no evidence has been produced, even 

by the State constables, that Andrews was ever shown the pocket- 

11 
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book which was found, and which had his own note in it; and 
their whole fabric has already fallen. 

Grentlemen of the jury, I have done what I could to present 
this case to you as it rests in our minds. We have nothing to 
disguise, nothing to hold back. We have opened our whole 
minds to you. Our client also has done nothing to avoid this 
hour. He invokes the law ; he asks for justice. On his knee:? 
he prays for justice. He has nothing to keep from you. He 
only asks that in receiving the testimony and weighing the evi- 
dence, you will remember that he is a man, not perfect, not strong, 
— not so strong that fear, horror, temptation may not drive him to 
deceit, — but not wicked, not vile, not steeped in crime; a man 
who until the charge of this crime was brought against him, 
stood better than any one of us, and had done nothing to for- 
feit the confidence of his fellow men. He knew that '^ a good 
name is better than great riches." I see, the Law places, the 
angel of Innocence by his side, guarding and protecting him in the 
prisoner's box, and she will not desert him until the iron hand of 
• Justice thrusts her away. She will accompany him to the witness 
stand; and if, as you hear his soft, musical voice, and observe his 
simple and almost feminine nature, you think, as I have often 
imagined, as I communed with him in his solitary cell, that you 
hear the words of Innocence speaking through his lips, that Good 
Spirit wiU direct you in your duty and your privilege in this 

GREAT CONTEST FOR HIS LIFE. 

Mr. Davis closed his opening argument at a quarter past six 
o'clock, and proceeded to introduce the 

TESTIMONY FOR THE DEFENCE. 

Alden White sworn, examined by Mr. Davis : — I live in Dux- 
bury, on the edge of Kingston. I have lived in Kingston over 
twenty years. I lived with the old gentleman, Joseph Holmes, 
and with Paraclete. Andrews owed me something over a thou- 
sand dollars on notes. I have not cast it up. I never pressed 
him for it, never felt alarmed about it Most of it ($1,000), was 
written on conditions to remain ten years from the commence- 
ment, — two or three years ago, — but a hundred dollars had been 
paid on that note. He generally settled once a year on the first 
of January. 
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Mr. Davis. Did you ever have any conversation with him 
about a will of Cornelius Holmes ? 

Attorney' General We object. 

Mr. Davis. We do not propose to put in his conversations as 
such. But the government claimed in the opening, that there 
was a secret will, and that it was made known to the minister 
and physician only. 

Attorney- General. It is wholly immaterial. I waive any claim 
that the will was kept secret 

Chief Justice. Do you waive that the will was kept secret? 

Attorney- General. I waive that. 

Mr. Davis. Then we waive that inquiry. [To the witness.] 
Did Mr. Andrews ever speak to yon of Mr. Holmes's health since 
you knew of the will ? 

Attorney- General. I object. It is putting in his own conversa- 
tions, and making testimony for himself. 

Mr. Davis. One claim is that the prisoner murdered for the 
property, under the will. All evidence about the will is admissi- 
ble only to show a motive. The evidence of a motive is purely 
circumstantial, a question of probabilities at the best We pro- 
pose to put in the fact that the witness and the prisoner thought 
be would not live long, and this by a conversation between the 
parties, had before there can be any reasonable claim of an intent 
to murder. 

Chief Justice. Do you propose to put in a reply made to 
the person oflFering the evidence ? 

Mr. Somerby. We propose to put in the statement of the wit- 
ness, and a reply made to it If a statement was made by one 
who knew Holmes well, that he thought him in feeble health, 
and wouldn't live long, and the prisoner expressed the same 
opinion, is it possible that we cannot show it ? Would a young 
man coolly kill a man of feeble health, and for a will? If the 
time is proportionably short that a man would live, so much the 
less motive, so much the less occasion for any motive, and cer- 
tainly so mach the less motive for a man in position and good 
standing, and not driven for money. Would a man be likely to 
kill him if he supposed he would not live an hour? So propor- 
tionately if he might live a day, a week, a month, a year. 

Chief Justice. The Court will take the question into considera- 
tion. You will pass the inquiry for the present 
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Attorney- General. I withdraw the admission that there was no 
secrecy about the will, in consequence of statements made to me 
by the District Attorney. 

Mr. Davis. We then renew our inquiry, which we learn is 
objected to. I have but a word to say. We have shown by 
cross-examination that Holmes told of the will to others, and we 
propose to show he told of it to others still, and that Andrews 
made it known. We do not understand how the government, 
after withdrawing their disclaimer, can now object to the admis- 
sion of these facts. 

Chief Justice. You can put the question. 

Witness. Mr. Andrews told me that Mr. Holmes had made a 
will, and had done well by him. This was nearly a year ago. 
T lived with Joseph Holmes seventeen or eighteen years, until he 
died. Cornelius lived there also. He and Mr. Andrews were 
together a great deal both before and after the father died. His 
father's kitchen-garden was the lot next to Andrews'. Cornelius 
was a frequent visitor at Mr. Andrews'. His pecuniary credit 
last May was as good as any laboring man's; reputation for peace- 
ableness, humanity, and kindness of heart was good. 

Mr. Davis. Was he parsimonious and grasping, or generous in 
money matters ? 

Attorney- General. We object. I submit the question without 
argument on our part. 

Mr. Davis. We claim that on the question of insanity this 
inquiry can be made. As we understand it, the particular traits 
of character which a man has previously evinced are material, or 
may be material, in making up a judgment whether a man is 
afterwards insane. If the acta of a man at a given time denote 
traits which are contrary to all the traits and acts of his past life, 
we have a right to show what his traits are. For this purpose 
we are not confined to a question of reputation, but we can show 
the fact. We propose to show that he was a timid man, a gen- 
erous man, a kind-hearted man, as well as a good-tempered, affec- 
tionate, and religious man. We go further, and claim that if 
these traits are similar to those displayed by his ancestors who 
have become insane, that if they became insane at about the 
same age of the prisoner, and if the insanity displayed itself ia 
like acts, we should have a right to show it. We are ready and 
offer, if the Court doubts the materiality of this evidence for the 
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basis of judgment whether the man was insane, to show by ex- 
perts that his previous traits of character are material and are to 
be taken into consideration by scientific men. Of course I mean 
in a case where the person in question was not visited or exam- 
ined by experts, at or about the period in controversy. 

Chief Justice. The question cannot be put^ upon an issue of 
sanity. 

The Court then at a quarter before 7 p. m., adjourned to 
Saturday morning at 9 o'clock. 

Saturday, Dec. 5th. 

The Court came in at 9 o'clock. 

AJden White was recalled, and the Chief Justice gave the 
opinion of the Court upon the questions of evidence reserved the 
day before. 

Chief Justice. The Court are equally divided upon the ad- 
missibility of evidence offered yesterday, and therefore it will be 
admitted. A man cannot make evidence for himself by declara- 
tions in his own behalf. In this state of things it must be left 
very much to counsel, having regard to their duty to the Court, 
not to offer declarations for the purpose of making the declaration 
itself evidence of the truth of facts which may be stated in it 

Mr. Davis. State the conversation, if any, with regard to 
Holmes's health. 

Witness. At the time he spoke of the will, I said I thought 
Cornelius was in failing health. This was the substance. I 
cannot say that I gave the reason. Mr. Andrews said he thought 
so too. That was my opinion then. His brother Horace died 
some years ago. I can't say that I spoke then of other members 
of the family. The conversation was in Kingston, at Edward 
Holmes's house, where I then lived. 

Cross-examined by the Attorney' General : — It was in the 
evening; Andrews came there to settle with me. I can't tell 
bow the conversation turned. I don't know which one named the 
subject of Cornelius's health first. When he spoke of the will, 
I don't remember any other remark than that be had '^ made a 

^ ETidence of particuliur traits of character were afterwards, in the course of the 
trial, admitted upon the issue of insanity, and the above decision was overruled. 
See Baxter and others v. Abbott, 7 Gray's Reports, p. 80, in which the Court speak 
of evidence of " traits of character in sickness and in health," as commonly ad- 
mitted. 

11 • 



126 TRIAL OF SAMUEL M. ANDREWS. 

will and used me well." He might have said I need not name 
it to any one. I could not say whether he said " must not," or 
" need not" I considered it private like any other wilL Corne- 
lius was a large, strong man. He thought he was in failing 
health. I thought so, and said so. I met Andrews on the 
morning the body was found near Bates's. He got into my farm 
wagon, and rode a few rods. I don't remember his saying any- 
thing except that Cornelius had talked rather hard about folks of 
late. He did not speak of Cornelius's being found in the ceme- 
tery ; did not allude to the will. Bates had told me of the find- 
ing of the body, as I came by the Unitarian church. I have not 
seen Andrews since. I received nothing from him in the wagoo. 

Reexamined by Mr. Davis : — I was a witness before the grand 
jury and was summoned here by the government 

George Clark sworn^ examined by Mr. Davis. 

District' Attorney. We understand that this witness was in the 
court-room yesterday, contrary to the rule of Court 

Chief Justice. Were you here yesterday ? 

Witness. I was. 

Chief Justice. Mr. Sheriff, this witness is under arrest for con- 
tempt of court, and in your custody. Proceed. 

Mr. Davis. I think your Honors are acting under a misappre- 
hension. This witness probably had no notice of the rule. I 
filled a summons for him yesterday, and I saw him in court in 
the afternoon, but it never occurred to me he was a witness. I 
am satisfied I am more at fault than h^. 

Chief Justice. We will make further inquiry hereafter. Pro- 
ceed to examine him. 

Witness. I live the next house east of Delano's, towards An- 
drews'. A week before the homicide I saw Andrews. He 
wished to sell me his hens. On the Monday night after, he asked 
me again, as he wished to sell them to some one else if I did not 
take them. I told him I wodld come down Tqesday night and 
get them. That evening I came down, and found him in the 
rear of his house, hoeing on the west side of the path. He went 
to the hen-house at the foot of the garden and got them. He 
got strings in the house, and we weighed them. I partly paid 
him. He said I need not be in a hurry about paying, but pay 
any time that would be convenient; could pay his wife, as the 
hens were hers. I went directly home, changed my clothesi and 
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went to the Good Templars at 8 o'clock. The path from the 
cemetery used to lead through my house lot. I have recently built 
upon, ploughed it up, and put up a notice forbidding persons 
crossing. They afterwards came out to the road by the east line 
of my lot. I did not see many people pass, but there was a well- 
worn path, and they did damage in my garden. I work at my 
tin-shop elsewhere. I have known Andrews about five years. 
We sang together at the same church. There was a committee 
chosen to make arrangements for removal of the church. It con- 
sisted of Mr. Andrews, Gershom Bradford, and myself. We were 
to purchase property owned by Ezra Perkins, and dispose of it 
for the society. I gave a note for $500. I don't know whether 
Andrews did, but the committee agreed that each would make 
himself responsible for that amount I did not know of any 
purpose to dispose of any of the land to get any of the money 
back. The property was finally purchased by Bradford. An- 
drews' reputation as a peaceable man was good. 

No cross-examination. 

Charles C. Newcomb sworn, examined by Mr. Davis : — Guil- 
ford Newcomb is my father. Mr. Andrews gave me a note to 
carry to Cornelius Holmes the night before his body was found, 
about twenty-five minutes before seven o'clock. He gave it to 
me in my garden on his way from work. I have carried them 
three or four times before, and have known other boys to do the 
same, a number of times, bow many I cannot say. 

No cross-examination. 

Frank Newcomb and Catherine O^Rourke also testified to carry- 
ing notes from Andrews to Holmes ; the first a number of times, 
and the other only once. 

Mary Reed sworn^ examined by Mr. Davis: — I am the mother 
of Mrs. Andrews and Addie Reed, and live with them. I have 
resided with Mr. Andrews for more than ten years, and all the 
time since I left off going out nursing, in 1860, I think. My 
memory of dates is bad. I was there all the time that Cornelius 
boarded there. On the night of Cornelius's death 1 was not with 
the company, but was in my chamber on the firont southwesterly 
corner, next to Wormell's. Addie's room was in rear of mine, 
northwesterly corner, with windows towards the garden. I did 
not see Samuel that evening. Went to bed between nine and 
ten. I washed Cornelius's under-dothes when he boarded there. 
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Mr. Davis. Were the flaps of his shirts ever washed or rough 
dry, when brought to the wash ? 

Attorney' General. I object to evidence of the condition of the 
shirts. This was several years ago, and I do not propose to wash 
that linen in this place. 

Mr. Davis. We propose to ofier proof of an unnatural and evil 
habit, which is known in two forms, but essentially the same 
habit, one of which is criminal and the other not; that the de- 
ceased was engaged in this habit ; that it led to the quarrel. We 
propose to connect this evidence of habit with an unnatural crime 
several times attempted. Now this may not be termed strictly 
the same act. But it is the act of the same passion. Can we 
not prove by independent evidence that the deceased was a man 
of evil and wrong propensities in a certain direction; that he was 
a man of strong animal passions, that he had no intercourse with 
women, and that there were other marks well known to scientific 
men, of the existence of this habit ! Surely if we cannot prove 
this in a case of circumstantial evidence, the government should 
be debarred from arguing in any case of the kind upon probabil- 
ities or improbabilities. We have shown by our opening that the 
question is whether Holmes made a felonious attack upon the 
prisoner, or any attack. The goverijment say or may claim, there 
is no proof of the nature of this attack except the evidence of the 
prisoner, and that it is improbable. We propose to offer facts 
to show not only that it was not improbable but the probability 
is the other way. Here are facts to be accounted for, a riddle to 
be solved. Would it not be competent for the government, in 
order to show that the statement was improbable, to offer evi- 
dence that the deceased had not the physical capacity for such a 
passion ? If such would be the right of the government, have we 
not the power to show that he had this passion carried into evil 
habit ? We are aware of the decision in Commonwealth v. Hil- 
liard, 2 Gray, 294, but submit that it cannot be a rule for a case 
in which there is also direct testimony. Such a rule in many 
cases must work great injustice.^ 

Chief Justice. The evidence is clearly inadmissible, but all we 
decide is upon the evidence now presented. 

Witness. Mr. Andrews was in the habit of going to the ceme- 
tery a good deal. He went there Sundays to get his Sunday- 

1 See Appendix B. 
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school lessons. He went mornings. He often went twice on a 
Sunday. One time, four or five weeks before Cornelius's death, 
be went down three times, and the last time did not get back in 
time for evening meeting. He went morning, noon, and night, 
and went to meeting through the day. That day there seemed 
to be something very unusual about him. He walked the floor 
a great deal through the day. At noon he was very dull and 
sober, did not eat, more dull than usual. He always went to 
light up for evening meetings, and pass the books round, and had 
a class, but this evening we went, and he hadn't got home. He 
came in late. Mrs. Andrews was left alone in the house. Mrs. 
Andrews saw him coming up the garden and went to the door, 
and she said, — No, I was not present. Before that I have seen 
him kind o' dull at spells, not very, but usually cheerful and 
pleasant. This day he seemed to come in, and go out suddenly. 
I did not ask him any questions. He always complained of his 
bead a great deal, a good deal of headache, and of his left eye. 
This was sometimes so bad that I have had to be with him 
nights, and so as to be at home two or three days. I used to 
sit up with him also for headache alone. He had trouble with 
bis eye four or five times a year. He used to inhale ether, and 
rub his temples with it I did not know of his taking morphine 
or opium. 

I was at home once when Cornelius called, soon after Para- 
clete died. He said he was going to make a will, and when 
he made it he wanted Mr. Andrews to fare well; that- Andrews 
should have his property, and not those who didn't need it. Miss 
Johnson, I think, was present I afterwards saw the will in our 
bouse. Mrs. Andrews took it out of the box where she kept 
papers, and said that was Cornelius's will. I can't tell the time. 
I knew where the will was kept I also heard Cornelius say that 
Samuel should have his gold watch and a good many other 
things. He spoke well of his sister, Mrs. Adams, and said he bad 
told her about it, and that she told him to make his will and give 
it to whom he pleased. He said he didn't want any of his folks 
to have his property, for they had enough. He wanted to remem- 
ber Joseph, and often spoke well of him. He said he went to 
Emeline and said he was going to make a will, and that his 
brothers and sisters shouldn't have anything of " AiVn," and she 
told him to make it as he chose, and that she had got enough. 
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Cornelius called at our house on the Saturday before his death, 
about 2 p. M. He fetched a bouquet of tulips fronni Watson's; 
said he had bought four bunches, and had brought ^Samuel one. 
He said, ^' I want Samuel to keep these flowers, but I don't want 
him to carry them into the Orthodox Church to-morrow." He 
asked when Samuel would be at home, and when Samuel came 
home, he handed the flowers to him with the same remarks. 
Samuel kind o' smiled, and said, ^< You mustn't talk so." I asked 
him to stay to tea, and he replied that Mrs. Leach would be wait- 
ing for him. I never saw him after that. Samuel and Cornelius 
used to go to Boston together, to Plymouth often, and other 
places. 

Mr. Davis. Was Cornelius a moody man, or at all times alike? 
[Objected to.] We propose to prove his habits of life ; that he 
was not like other men, silent, unsocial, and with strong preju- 
dices. Perhaps this evidence is not very material, but it may 
bear on the claim that the will was obtained by unfair means with 
a view to murder, as well as upon the habits we have before offered 
to prove. 

Chief Justice. We think the question comes within the decision 
of Commonwealth v. Hilliard, and is therefore inadmissible. 

Witness. I knew Andrews' mother. I lived in the same house 
with her in Summer Street, in Plymouth, — in the " long house." 
She was not then keeping house, but living with her mother, 
Mrs. Bearce. She was queer about many things a little while 
after Samuel was born. She was of a pleasant, quiet temper; 
was a kind woman. 

At this point the Attorney- General objects to evidence of the 
qualities, traits, or habits of the prisoner's mother before she was 
insane. Mr. Davis proposes to show that he was like his mother 
in traits; that both were of mild, equable temper, humane, tender, 
ready to assist others in difficulty ; that she became insane at 
about the same age of the prisoner, and proposes to show that 
these facts are material in forming judgment of insanity, in the 
minds of scientific men. In the absence of direct knowledge, any 
ancestral fact, however remote, may be material, and the prisoner 
should have a right to any fact which would assist in forming the 
basis of an intelligent judgment, and offers to show that this is 
important by experts, if allowed. 

Chief Justice. The Court are of opinion that the insanity of the 
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mother, and the character of that insanity, may be put in evidence, 
bat not her habits or traits of character aside from insanity, or 
previous to her insanity. 

Mr. Davis. Do your Honors rule that we may not introduce 
evidence of experts as to the necessity or importance of the facts 
we offer, in judging the question of insanity ? 

Cliief Justice. There are some matters where expert evidence 
is mere guess, and sometimes worse. On this point, as to her 
previous disposition, the evidence of experts is inadmissible. 

Witness. I was living in the same house when she went to 
Worcester Hospital, and I saw her once there. I cannot fix the 
dates. 

Cross-examined by Mr. Pierce: — I cannot fix the time of 
seeing the will, nor did I read it, or notice the writing. My 
daughter read it to me. I did not look at it, and don't remem- 
ber about seeing a seaL It was in the forenoon. She took it 
from a long envelope, not sealed. She was looking over the 
papers at the time, and took it out. It was less than a year be- 
fore he died. I have heard Cornelius talk about the will several 
times, once a short time before his death. 

I heard him before that Saturday afternoon speak of the Ortho- 
dox, and say he didn't want to have anything to do with them. 
He didn't talk a great deal about them. I have heard him swear 
about them. There were many people at the cemetery, especi- 
ally Sundays. I don't know that he went more than once on 
other days. I don't know as he was more dull that Sunday than 
I am myself sometimes. I didn't talk to him about it, because I 
did not wish to let him know we thought anything of it. He 
made a prayer that evening in the church. 

Daniel E. Damon recalled^ examined by Mr. Davis : — At the 
time I made the will. Holmes asked whether I should charge any 
more in case a codicil was added, and I told him. I can't state 
positively that the word "codicil" was used by him, but he wanted 
to know whether I should charge any more if it was afterwards 
changed. He spoke as if he knew that it could be changed, and 
I told him he could change it at any time. 

Mary T. Johnson sworn^ examined by Mr. Davis : — I have 
boarded with Mr. Andrews four years last July, and board there 
still. I was there when Holmes boarded there. Since he left I 
have met him there, but not very often. He once said when Mrs. 
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Andrews was present, '^ I am going to make roy wiU, and the 
Holraeses shan't have one cent, but Mr. Andrews shall fare welL 
I told Eraeline I was going to, and ^e said, ' Give it to whom 
you like, we have all we need ; '" and he said, " Old Pamela Beal 
shan't have a cent of the money." This was in the evening, in 
the sitting-room, and he was sitting on the sofa. It was soon 
after his brother died. I never heard him say anything more 
about a will, and I knew nothing of a will having been in An- 
drews' possession. My board is three dollars a week. It is paid 
quarterly by my brother, who resides at Newton. 

On the evening of May 26th I was at home until between nine 
and ten in the evening, in Mrs. Reed's room. I then went out to 
spend the night with Abigail Adams, who called for me at that 
hour on her way from the Good Templars. I did not see An- 
drews after supper. He usually got home late, and did not eat 
supper with the family. I saw nothing unusual in Andrews in 
his spirits during the month previous, but was not much with 
him. He complained a great deal of headaches. He inhaled 
ether sometimes. His complaints of headache were quite com- 
mon. Mrs. Reed sometimes sat up watching him all night, and 
she would get up sometimes and wait upon him. 

I remember when his nephew, Frank Robbins, died in Plym- 
outh, within three years, and when Andrews came home from 
Plymouth, he came in looking very pale and put bis band to hb 
head, saying, " O dear, have you heard ? " Mrs. Andrews says, 
" I have." At this time he complained of bis head ; he was so 
he was round, but at home a dav or two. 

When I came in from Mrs. Adams's on Wednesday noon, I 
saw Andrews in the kitchen, and he seemed a little nervous. 
Tuesday afternoon I went down to the store by the depot and 
ordered a barrel of flour, and a bushel of potatoes. They came 
before tea. Mrs. Andrews asked me to go, and said the potatoes 
were wanted for planting. 

Cross-examined by Mr, Pierce : — I saw Andrews Wednesday 
before dinner. He was not at dinner. I heard him say at noon 
that he was going to the store for the articles, and that he wanted 
the potatoes to plant. In the afternoon I was going for other 
articles, and she asked me to get these also. 

Mrs. Bethiah J. Austin sworUj examined by Mr. Davis : — I am 
a teacher of a town school in Plymouth, and have been for 
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twenty -five years. I knew the mother of Andrews fifty years ago. 
I lived on Cole's Hill, in southerly end of the Goddard House, 
and she lived below with her grandmother, aunt Marcy Robbins, 
as they called her. She was insane. At that time Mrs. Andrews 
appeared sane to me. She always appeared singular. She was 
not known as insane. Afterwards when Samuel was born, she 
was considered hopelessly insane. She had been insane I think 
for a year or more. I knew when she was carried to the hospi- 
tal. For the last eighteen years I have seen Samuel more or less. 
His sister, Mrs. Robbins, lived in the same house with me, in 
Captain Leach's house, opposite the old Baptist Church, and he 
called there frequently, sometimes with Cornelius ; and I some- 
times met them in her rooms. Mrs. Robbins had two sons, Wil- 
liam and Frank. Frank's death was sudden. I knew he was 
very fond of Frank. He came over after his death, and seemed 
lively; didn't notice death as would be expected. He had a light 
air, and a smile on his countenance. It was more his manner 
than what he said. There was something peculiar about his 
eye — a glitter. He looked like an insane person. He was over 
every day until after the funeral. After the funeral I called, and* 
he came to the door, and I saw the same glitter in his eye like an 
insane person. During the week after Fast Day last spring, I 
was crossing at noon from the school-house to my house, and 
Andrews passed going up the hill very fast; he bowed and 
laughed as he went by. The laugh shocked me, and the glance 
was very peculiar ; so much so it shocked me, and I spoke of it 
as his mother's glance. I spoke of it at the time. Mrs. Robbins 
had then moved into Summer Street. I don't kno>V what he was 
doing in my street. We neither of us spoke, but he laughed out. 

When I heard of the murder, the first thing I thought of was 
that he is insane. 

Cross-examined by the Attorney' General : — I cannot tell when 
Samuel was born ; should think he was forty-five years old. I 
don't know that his mother was treated for insanity before his 
birth. I only saw her occasionally. Her name was Jerusha. 
After his birth I probably did not see her oftener than once in 
two or three months, perhaps six months. She lived up Sum- 
mer Street, and I on Main Street I had no occasion to call on a 
crazy woman. I called at Mrs. Drew's in same house, and some- 
times stepped in to see Mrs. Andrews. 

la 
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The Attorney-General here inquires of the Court, whether it 
is competent evidence of insanity of ancesters now dead, to in- 
quire of unprofessional witnesses as to the repute about the 
sanity of those persons, or their opinions. 

Oiief Justice. We think you cannot ask the witnesses their own 
opinions concerning the facts, however remote, but reputation 
may be shown. 

Hannah McDaniels sworn^ examined by Mr. Davis : — I reside 
in Newmarket, N. H. Samuel is my brother. He is the young- 
est ; I am next, Calvin, now dead, the next, and Eleanor the eld- 
est. I was forty years old last spring, and I think my brother is 
thirty-seven. I am married and have children. I remember my 
mother only as insane. I remember the last day she staid at 
home ; they had to tie her to the bed. I remember that before 
that she appeared like a little child with us small children. She 
died at Brattleboro', I think, six years ago. Calvin went to Cali- 
fornia in the first of the emigration there, in a vessel from Ply- 
mouth, in 1848,1 think. He died after two years. I was brought 
up with my grandmother, Mrs. Jerusha Bearce. I feel faint 
• [The witness here fainted entirely away, and was removed 
prostrate from the room, assisted by Dr. Timothy Gterdon.] 

Mrs. Eleanor Robbins sworn, examined by Mr. Davis: — 
[^Attomey- General. "Give her a chair." She takes a chair in front 
of the jury ; very nervous and deaf; takes a glass of water.] I 
was forty-eight last June. Samuel is thirty-eight. My mother 
would be seventy-five, if living, the 13th of this month [born 1793]. 
I think she died nine years ago. I cannot give exact dates for 
all the family, as she tore out the family record in the Bible. I 
was ten years old the same summer I remember anything about 
my mother's mind being — [Sentence not finished ; appears faint, 
and calls for water.] I think I can get along if you will not 
hurry me ; I never was in court before, but I'll do the best I can. 
I remember my mother when I was a small child. Father went 
to sea ; she was a timid, nervous woman, and she imagined peo- 
ple were not friendly to her. She used to tell about people talk- 
. ing against her under the windows outside. She would listen 
for it. I was so young that I thought it was so, and went to my 
grandmother's, and she asked me about mother, and I told her. 
Grandmother said, » Go back and tell her it is all imagination." 
This was a long word, and I had never heard it before, and I said 
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it over all the way home, to tell mother. She said it was not ; 
that she guessed she knew what she heard herself. Samuel was 
not born until the November after that I remember when Sam- 
uel was born. O ! it was horrid ! I can't bear to think of it. I 
remember her until she was taken to the hospital, and he was 
not far from five years old. I slept with her for the five years. 
I looked for her on my return one day, and they said they had 
taken her away. She used to take him into the pastures, to the 
Jackson Place, and to Spooner's woods, near the cemetery. She 
was very fond of him. 

I remember grandmother Bearce. She died at my brother 
Calvin's. I remember my great-grandmother, Marcy Robbins. 
I was eight years old, I think, when she died [1828]. I carried 
her food up to my grandmother's for two years. She was a 
pleasant old lady. She did not talk like other people, and they 
called her insane. I knew others of her children besides grand- 
mother — Eben, who was insane, and confined a great many 
years ; Captain George Robbins was insane five years. I did 
not see him. He was in North Yarmouth, Me. I only knew 
from his children. He has been dead more than thirty years. 

3Ir. Davis. What was the repute or talk in the family about 
his condition ? 

Attorney- General .We desire to raise a question here, whether 
this witness can testify that a son of her great-grandmother, by a 
second husband was insane. The prisoner is going now into the 
alleged insanity of collaterals from a common ancester three gen- 
erations back, and we submit that it is too remote and inconclu- 
sive. In Baxter and others v. Abbott^ 7 Gray, p. 81, the question 
was raised as to collaterals, but it was not declared any further 
than that insanity of uncles might be shown. Then in respect to 
the manner of proving insanity by reputation, we raise the ques- 
tion whether, with regard to persons now dead, but who are known 
to persons now living, the family tradition, or popular reputation 
is admissible. 

Chief Justice. The Court think all the testimony yet offered 
admissible. In the case of Commonwealth v. Rogers^ it was 
decided that insanity of more remote kindred might be shown. 

Witness. I did not see George insane, nor can I state the fam- 
ily tradition. He was reputed insane for five years, and was 
always spoken of as such. I don't remember about Benjamin, 
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but grandmother Bearce told me I could never go through with 
the trouble she had; that all her mother's children but herself 
were insane. I remember her half sister, Betsey, twin of Greorge, 
and that when she died they called her insane. 

My mother talked in her sleep ; would get up and turn things 
round ; would say, " There ! don't you hear that?" Would get 
up and turn her shoes round so that she could sleep better. She 
talked a great deal and laughed a great deal, and sometimes the 
opposite. Samuel always afterwards lived with grandmother 
and aunt Hannah Bearce. I lost a son two years ago last July. 
Samuel came over the same night, went home, and came back 
and staid until after Frank was buried. At this time I was 
much afflicted, and can't say anything about my brother except 
he went round a great deal — was uncommonly lively, more so 
than when my husband died — constantly in motion. He prom- 
ised to come the next Saturday, but did not because he was una- 
ble. He was the other way then. He was very much attached 
to Frank. 

Samuel came to my house the night the will was made. He 
came into the house ; did not sit down. He was always in a 
hurry. He told me Cornelius was making his will ; I think he 
said up to Mr. Damon's. It was after our tea. I was with him 
about a half an hour. I went out with him, and walked in the 
street ; called at Burbank's store. He did not tell what the will 
was to be. I did not hear of that until October. I was in the 
factory, and he said Holmes had made a will in his favor and 
Joseph Holmes's, and " the will is at my house." Samuel and 
Cornelius have been here together a great many times, at our 
house, and in town, day and evening, riding and walking. 

No cross-examination. 

Smith Fuller sworuy examined by Mr. Davis : — I worked last 
summer at George Adams's, near the Kingston depot, and 
went home usually through the cemetery. I reside westerly near 
Plympton. I passed night and morning within thirty feet of 
where the body lay. I passed that night between half past seven 
and eight o'clock, with a dog, on my way home. I came out by 
George Clark's, and met a man on the road as clock struck eight 
This was less than one half mile from the stile. I sometimes 
went through after eight o'clock. I and other people woald be 
detained talking or getting things at the store. I frequently met 



TRIAL OF SAMUEL M. ANDREWS. 137 

people young and old in the cemetery, at eight o'clock. It was 
rare going across without seeing people. 

Cross-examined by Mr. Pierce : — On dark and foggy nights I 
hardly ever see anybody walking about I had a spaniel dog. 

The court at 1 o'clock adjourned to quarter past 2, p. m. 

Saturday, 2J p. m. 

Upon the coming in of the Court, Mr. Davis stated that he had 
learned that George Clark was still in the custody of the sheriff, 
and had dined at the expense of the county, and felt it his duty 
to move his discharge. Mr. Davis stated that he was satisfied 
that the witness had no notice of the rule of the court ; that he 
saw the witness the afternoon previous in court, and then thought 
he had been summoned by the government. Not knowing before 
that Clark would be present, he had given a subpoena to an 
officer, and he had just learned that the subpoena was not served 
until this morning. As amicus curice, he deemed it proper to state 
these facts, as he was confident, that if any one was to blame, it 
was the officers in admitting a person to the court-room without 
questioning him whether he was a witness. 

Chief Justice. Mr. Clerk, swear the officer, and the witness to 
make true answers. 

John Perkins, deputy sheriff^ sworn. [To the Court] I went 
to Clark's house in Kingston, yesterday, and he was not at home. 
I was told he was here. I served the subpoena this morning. I 
did not know he was here. 

Greorge Clark sworn to make true answers. [To the Court.] I 
did not know that I should be a witness. I was in the court- 
room yesterday as a spectator. I was not summoned until this 
morning, after I came over. I had no knowledge of the rule of 
court, no intimation ; no officer questioned me. 

Chief Justice. So far as Mr. Clark is concerned, he may be 
discharged. 

Mrs. McDaniel recalled : — I am now well enough to proceed. 
Cornelius Holmes and Samuel visited my house at Newmarket 
last April ; also a year ago last March. Andrews said he had 
slept with him the night before in Boston, and he declined to 
sleep with him at my house, and gave the reasons. [The further 
testimony of this conversation was objected to, and ruled out.] 
It was the 1st of April, my birthday, and I did not know they 
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were coming. I saw them coming from the depot which is id 
sight from my house, about five o'clock, p. m. I went to the door 
to meet them ; my brother shoved by me without speaking, and 
made a motion towards Cornelius. He went through a parlor 
into the sitting-room ; did not seem glad to see me as he usually 
did. He went down in town in the evening, made calls, got some 
nuts for the children. The next morning he had one child od 
each side, and he would give one to one, then one to another? 
then go to the closet and get another nut, and sit down, and kept 
repeating it He seemed childish — different from usual; seemed 
as if he didn't know what he was about. He said he wouldn't 
ever go to Plymouth if he were L He never asked me to come 
and see him, which was very unusual. Aunt Hannah Bearcc 
was with me. She brought him up, and he was always very 
urgent to have her stop at his house. She was going home in a 
week, and he never invited her. At other times he would stay 
with us all the time and talk. This time he was about all the 
time — did not talk to us, but seemed to go round like a bird. 
He came up because it was my birthday, but didn't seem to care 
to see us. When he went to the depot next forenoon, he went 
round with his handkerchief in his hand, and kept waving his 
hand. When he got to the depot waiting for the train, he came 
out from behind the depot half a dozen times, and kept waving 
his handkerchief. This was different from his usual manner. He 
laughed a great deal, and seemed foolish. The getting the nuts, 
and giving them to the children was peculiar, and the way he did 
it. We spoke of his manner and appearance the day he left. I 
am mistaken about Holmes being with him in March, 1867. He 
was then alone, but Holmes came with him five years ago. 
Holmes had a chalk mark on his back which the boys had put 
on him in Boston, and said a good deal about it. Samuel was 
very fond of me, but then he did not seem glad ; did not greet 
me. 

Cross-examined by the Attorney^ General : — I have three chil- 
dren, a girl of twelve, a boy seven, and a girl three years of age. 
I have lived in Newmarket fourteen years. My brother made 
visits in July five years ago, and last April. These may have 
been the only visits within five years; think there was one since 
that when he was alone. Before five years ago I can't tell how 
many visits. It is now four years since I was here ; before that 
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I came once in two years. I had a slight acquaintance with 
Holmes, and saw him here when I came on visits. My brother 
did not wave his handkerchief five years ago. 

Miss Hannah Bearce sworn^ examined by Mr: Davis : — I am a 
sister of the prisoner's mother, and am fifty-eight years old next 
April. Ichabod, Thomas, and Calvin Bearce are my brothers. 
My mother resided with me. Her maiden name was Jerusha 
Doten. I remember my grandmother, Marcy Robbins. I do not 
remember her otherwise than insane. I was fifteen to twenty 
when she died. After Mrs. Andrews was removed, Samuel was 
brought up by mother and myself. He lived with us in the Long 
house, and then moved with us to Chiltonville, three miles ofi*, 
to the lower mill, and afterwards we moved up to the Russell 
MiUs ; and he remained with us until he was twenty, when he 
went to Kingston. He went there before he was married, and 
walked home, seven or eight miles, Saturday nights, for a year 
or so. They kept house awhile with Bradford Foster, then he 
boarded in Kingston, and she in Plymouth ; then with William 
Foster ; then bought a house. I remember his mother, and that 
she was insane long before he was born. A year before he was 
born, she was jealous, notional, thought people were talking about 
her, could not sleep; was nervous, inflamed about the head. 
Five months before his birth, she was very cross, then very mild, 
would cry, then laugh ; thought people were sending thoughts 
into her. She was insane when he was born. I was with her a 
fortnight about five months before his birth. After that she never 
came out of it. She lived with mother and me five years after 
his birth. He was two months old when she came. She set out 
to kill my mother. She made threats also. She was carried to 
the poor-house first, and when the Worcester hospital was 
opened, I think, to Worcester. She was afterwards sent back 
incurable, and after being here perhaps a year, went again, and 
was sent to Brattleboro', when that hospital was finished. She 
died nine years ago, was brought to Plymouth, and buried here. 
Samuel paid all the expenses. 

I remember uncle Eben Robbins. He was always insane since 
I knew him until he died. He was handcuffed whenever I saw 
him ; lived at Cole's Hill with his mother and sister, and was in- 
sane then ; afterwards was removed to the poor*bouse. Uncle 
Gteorge was insane at North Yarmouth. His daughter told me 
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so. I asked no more questions. I just remember uncle Benja- 
min. He moved to Portland; I have heard folks say he was 
insane. Aunt Betsey, the twin of George, was insane. They 
said she hung herself. She married a Smith. Marcy, my moth- 
er's own sister, who married a Perry, was also insane. Mother 
used to say that all but herself were insane. Marcy died whilst 
I was young. My grandmother, Marcy Robbins, was a Harlow, 
and then married a Doten, and was insane during my remem- 
brance. I never heard anything about her brothers and sisters. 

I was visiting at Mrs. McDaniels' last April. I have visited 
Samuel at Kingston a number of times. He came to Newmarket 
April 1st, sending no word in advance. He came right through 
and shook hands with me, and seemed very pleasant; then went 
into the kitchen, and I hardly saw him. I asked him if he would 
come and sit with me in my room. I was ill. He said " Wait 
until morning." I asked him again in the morning, and he said 
" Wait until by and by." After breakfast I told him if he 
would come in, I would show him some things I wanted him to 
see ; waited an hour and he didn't come. Finally his sister 
urged him in. I showed him some things, and a new carpet, 
but he took no interest in them. I never saw him act so in my 
life before. The night before he went out, and was gone a great 
while. He bought some pea-nuts, and put them in a closet. He 
gave ihem to the children afterwards. He would keep going to 
the closet and getting one at a time, and give a part to each ; 
would take no notice of us. He acted foolish. I thought it very 
singular, and spoke of his strange actions next morning. The 
next morning by nine o'clock he wanted a luncheon for Holmes, 
though he was not going to leave until after eleven. He did not 
stay with Holmes much ; didn't ask me or his sister to come and 
see him. I felt bad, because he never did so before. When going 
to the depot, he would wave his hand until he got to the station. 
I didn't know what people would think, it was so strange, so 
different from anything before in him. He did so until he got in. 
Mrs. McDaniels' husband did not see him. He was called away 
on business. He was^always calm, still, social, glad to see us, 
and would stay and converse. This time he was singing and 
playing with children, and did not notice us. I never knew him 
to hurt anybody or thing. He always let us know he was com- 
ing, was talking with us all the time, and always before took 
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great interest in all 1 had. His taking no notice of a new carpet 
belonging to me was very strange for hini. 

Cross-examined by the Attorney- General : — My mother died 
in 1856. She was never insane. My father died when I was 
quite young. He was never insane. They had six children who 
grew up. Jerusha, Andrews' mother, the eldest, then Mrs. Bet- 
sey Bessie, Ichabod, Thomas, Calvin, and myself. Mrs. Bessie 
has had twelve children, nine or ten living; Ichabod, four, three 
living ; Thomas, nine, five living ; and Calvin four. There is no 
insanity in their families, except Jerusha. Thomas lost a son of 
epileptic fits. I was with Jerusha a fortnight, five months before 
his birth ; at other times would see her perhaps once a week. I 
was living with my mother. I don't recollect anything to show 
that she was insane before that fortnight, or was considered in- 
sane in the family. My brother knows, but I was quite young, 
about twenty. I took this boy, or my mother took him and his 
mother when he was two months old, and his mother nursed 
him two years. 

I was also at Newmarket a year ago last May. I had also 
been there before. It had been my home most of the time for 
nine years, and I made visits from there. His sister was in the 
habit of corresponding with him. When she visited him, she 
would carry a child ; four years ago she carried a girl nine years 
old. Andrews was calm when he came in. Afterwards he was 
laughing with the children most of the time. They stood on 
each side. When he left, one child had gone to school, the other 
went to the depot. It was singular in him to play with the 
children and not talk to us. 

Thomas Bearce sworn^ examined by Mr, Davis : — I live 
at Chiltonville, Plymouth, and was sixty-two the 3d of March 
last [born in 1806]. I am a brother of the prisoner's mother. I 
boarded with her forty-three years ago last summer [1825]. She 
was then gloomy by spells, had bad turns, and changes ; some- 
times would weep, and sometimes laugh. She was treated as 
an insane person five years before Samuel was born, and two and 
a half before Hannah's birth. When Samuel was born she was 
insane continually ; it had settled upon her. Before that she got 
up at midnight and went from Cole's Hill to my mother's, near 
the nail works, a half mile, with nothing on her head, in that 
deranged state. The first I noticed was the gloomy spells, whi6b 
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, she would come oat of singing. She imagined she heard things. 
Mother took them when he was six weeks old ; her husband was 
at sea, and it wasn't safe to leave him with her. She had some- 
body with her most of the time. She once ran away without 
anything on, across the hills up to Chiltonville. She grew so 
raving that we got the town to take her to the poor-house. I felt 
that I wanted to do something for her, and got a man to take her 
to the hospital at Worcester. She was carried there thirty-three 
years ago last July, the 14th. Being incurable, they sent her 
back, and then hearing she was not used well here, I sent her 
there again, and afterwards from there to Brattleboro', where she 
died, and Samuel had her brought here. My grandmother, Marcy 
Harlow, first married Elisha Doten. My mother was her second 
child. Her elder sister, Marcy, was deranged, and was seventy- 
three when she died. Mrs. Doten then married Eben Robbins 
and had Eben, George and Betsey, twins, and Benjamin, all 
deranged more or less. My mother lived to be eighty-seven. She 
said Eben became crazy at thirty- two, and he lived until seventy. 
He talked to himself; talked a good deal of property, and loss 
of property. He was sometimes very stern and savage Captain 
Greorge was deranged five years, so his daughter told me. Ben- 
jamin was near forty when he was taken deranged, and contin- 
ued so until he died ; and Betsey was crazy and committed 
suicide. Samuel's brother, Calvin, died in California. We had 
letters eighteen years ago from other persons in California. I do 
not know who they were, nor whether they are living. [The 
Court ruled that hearsay testimony from these letters received 
within eighteen years was not admissible.] 

We have never heard from him since the receipt of these letters. 
He was twenty-five years of age when he went away. Samuel 
was about twenty when he went to Kingston. His reputation 
was always good ; this is the first charge of anything I ever heard 
against him. We have always been afraid he would be insane. 
His reputation for kindness and humanity was excellent. 

Mr. Davis. What was his character for boldness or timidity ? 

Attorney' General. We object. 

Mr. Davis. Heretofore we have asked for his reputation as to 
certain traits. We now propose to inquire into the fact, and 
show what his specific traits were, what were his disposition and 
tetnperament for boldness or timidity, generosity or avaricious- 
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ness, with a view of showing that this act was inconsistent with 
bis disposition, and thus of showing a change which indicates in- 
sanity. And to do this we are willing to put in either general 
testimony of these traits, or specific acts to prove them. 

Chief Justice. This was a point on which the Court was also 
equally decided, and we included it in our ruling this morning. 
We may have been misunderstood. Let in the evidence. 

Witness. Mr. Andrews' characteristic was that he was a timid 
man. He was very harmless, very straightforward, free hearted, 
and generous. I never knew him grasping. He desired to pay 
the funeral charges of his grandmother. He was kind-hearted in 
everything, more like his mother. He was religious. I thought 
he was a very religious man. 

Cross-examined by the Attorney- General : — My mother's sis- 
ter, Marcy, became insane about seventy, and died at seventy- 
four. My mother's half brother, Eben, got a blow ; something 
fell on his head in the ropewalk, but it was a long time before he 
was insane. It was never spoken of as anything serious. George 
was never able to do anything after he got over his insanity; died 
a happy old man. 

Calvin Bearce sworn, examined by Mr. Davis: — I am two 
years younger than Thomas. I am sixty-one, and first knew 
prisoner's mother when I was four. She was a pleasant woman, 
and was from thirty-two to forty when I first noticed something 
strange, before Mrs. McDaniels was born. Her mind was absent; 
you could not get an answer for some time; had spells of getting 
up notions that people were saying something or doing something. 
After he was born she showed hatred against her best friends. 
She caught my mother by the throat till my brother took her off, 
and said she would kill her. She then became quiet Awhile 
after she came up and staged with me at Chiltonville, and one 
Sunday ran off and left her child. She came down here, and we 
found her. She came back with my brother and threatened to 
kill him. She was taken home in a carriage the next day. My 
grandmother died at my mother's house. She was between 
eighty and ninety. She was insane all through my boyhood, and 
till the very last few days of her life. I remember aunt Marcy. 
She was deranged the last of her days. I remember Eben. He 
was crazy, and took a door off the hinges when I was three years 
old. I don't recollect so much of Benjamin. I was too young 
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to know what insanity was. They said he was insane. I re- 
member Greorge. He was a nice man when sensible. He was 
reputed deranged for five years, and so was his twin sister. She 
died deranged. [He describes another man now living, who has 
been insane.] He is a son of Ichabod Harlow, who is said to be 
descended from the father and mother of my grandmother, Marcy 
Bobbins. 

The prisoner never told a lie. He is a peaceable, harmless, 
clever young man. [Objected to.] 

Chief Justice. On the question of insanity, his whole character 
may be admitted. 

Witness. He was generous, humane, very timid. If a small 
dog, he knew at my house, barked at him in the evening, as he 
was coming to my house, he would run and jump over the fence. 
He was a religious man. I believe be experienced religion about 
two years ago, but in outward character I never saw any differ- 
ence. 

Cross- examined by the Attomey* General: — I understood that 
my aunt Marcy's insanity followed a sickness. She ran away. 
My neice, Mrs. Eleanor Robbins, has had three children, one now 
living. 

Loring W. Barnes sworn^ examined by Mr. Davis: — I for- 
merly lived in Kingston, now in Pawtucket In 1856 Holmes 
gave me a pocket-book or common wallet, and had one himselfl 
It was like this [a small one produced]. I put a sheepskin strap 
round both of them, long enough to go all round once. 

I have slept with Cornelius Holmes. 

Attorney- General. This matter has been ruled on. 

Chief Justice. Some things have not been ruled out, which may 
be admissible. 

The Court take a recess for fifteen v minutes, and the witness 
makes a private statement to the Court. On coming to order, 
the Court rule that the evidence is not admissible. 

No crosi*-cxamination. 

Adelaide Reed recalled^ examined by Mr. Davis : — I have re- 
sided with my sister fifteen years ; was with them nearly all the 
time that Holmes boarded there. I am a teacher. I pay no 
board. I was present when Holmes talked about a wilL He 
said he was going to make one, and that Andrews should fare 
well ; that Edward Holmes's family should receive none of his 
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property. This was in the sitting-room. Mrs. Andrews showed 
me the will It was a sheet of white letter paper, with a seal on 
the right hand side of third page. I don't remember looking at 
the signature and did not take it into my hands. I heard it 
read by Mrs. Andrews, and remember that Mrs. Adams was to 
have an easy-chair, Mr. Andrews part of the silver, — that which 
belonged to the family was to remain there, — and after some 
small bequests, the other property was to be divided between 
Joseph and Mr. Andrews ; and they were to be executors. I 
heard Holmes make the same remarks at other times — that An- 
drews should fare well. He showed me a gold watch, and said 
that Andrews was to have that There was no one present when 
Mrs. Andrews showed me the will. I can't remember that any 
one else ever spoke to me of the will. I did not see Andrews 
Tuesday evening, nor Wednesday morning. I left in the early 
cars to go to Abington, where I keep school. I knew a boy came 
to work early one morning, think it was Wednesday. I was not 
at home Thursday morning. I noticed no change in Mr. An- 
drews' appearance for a month before Mr. Holmes's death. He 
was cheerful sometimes, sometimes depressed, always pleasant, 
but when sober, very sober ; very quiet when sad. 

When he found he had to go to Plymouth, he handed me fifty 
dollars and told me to use it to provide for the family; then, about 
an hour and a half after, he handed me his pocket-book, which 
had between forty and fifty dollars in it. I handed it to his wife. 
He handed it to me in Macoy's presence. I knew of his receiv- 
ing a check for $50 of E. S. Tobey, towards the minister's salary. 

Cross-examined by the Aitomey- General : — This paper [show- 
ing her the will] appears to be the same I saw. I remember the 
seal on this right hand side, the same number of folds, and same 
sized sheet. I never heard him talk of any other church money 
in his possession than the $50 for salary. J didn't know whether 
he had any or not. 

William Robbins sworn, examined by Mr. Davis: — I am a 
son of Eleanor Robbins, and Andrews is my uncle. I reside in 
Plymouth, and am a photographer. I was at his house Decem- 
ber 7, 1867, when something was said about a will of Holmes's. 
I went up into the back chamber, and he placed it in my hands. 
It was a will giving Andrews and Joseph Holmes some property. 
It had a seal on common letter sheet He said it was in his 

18 



146 TRIAL OF SAMUEL M. ANDREWS. 

favor. I saw the signatures, and it appeared to be in legal form. 
Sometinne before that I had heard of it. [The will is shown.] 
This looks like it He asked me some weeks before to be a wit- 
ness to some paper. He came over often with Cornelias. A 
year ago he purchased a pound of ether of me, and another the 
day after the homicide. I knew nothing personally of his head- 
aches, but remember that the night before he showed me the will 
I could not see him on that account. 

No cross-examination. 

Mrs. Zeriah C. Merriman sworuy examined by Mr. Davis: — I 
have resided in Kingston over a year, and am the wife of Rev. 
Mr. Merriman, the Baptist minister. I knew Cornelius Holmes. 
I was not cognizant of his making a will. I can't say that I ever 
said I heard he had made a will. I don't remember I have ever 
heard he made a will. No, I think I never did. 

No cross-examination. 

Guilford Newcomb recalled by Mr. Davis: — I act for my 
brother in the thread mill. Between January 1st and May Ist, 
1867, I paid Andrews $229.77. He was treasurer of our society. 
I am one of the deacons. His duty was to collect bills for rents, 
and see that the minister's salary was paid. I have no knowledge 
except his word after his arrest as to the amount collected and 
paid by him. He presented his accounts, two separate accounts. 
[Witness shows them.] I have been to others about them, and 
no one objects or suggests anything wrong. I acted as treasurer, 
and supposed them to be correct. I settled with him as per his 
account. There was a note due from the society for $50, to Mrs. 
Bartlett. His account shows that he had paid $10 on it I knew 
at the time of his collecting money from Tobey and others for 
repairing the church when moved, from his statement only. 

Mr. Holmes came down to the mill as often as once a week to 
see Andrews. I heard him speak of making a will soon after his 
brother died. I heard him say that he was going to make it sure 
that his property went where he wanted it to, and not get caught 
as his brother did ; that he wanted it to go where it was needed, 
and not to them who had enough. I supposed him to mean his 
family. I afterwards used to ask him in a joking way about his 
will, but he would never tell me what he had done. Andrews 
told me that Cornelius was going to make a will, and wanted 
him to go to Boston to have it made, but that he declined for 
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fear it would be thought he influenced him, and he didnHwish to 
influence him. I asked Andrews if the will was made, and he 
led me to infer that Cornelius was going to give him something 
to the amount of one half of his property. I joked Cornelius 
about it, but could never get a direct answer. Andrews' general 
reputation was excellent. He was one of our best citizens. He 
was timid, religious, really religious, very humane, very obliging 
and kind-hearted, generous decidedly, moral. • I never heard any- 
thing against him until this affair. 

He worked extra mostly in 1865 and 1866, from seven to ten 
in evening, and from three to six in the morning. Some extra 
since January 1, 1868. 

Cross-examined by the Attorney' General : — I have been in the 
mill ten years with Andrews, and have seen him every day. I 
think I knew him very well. I am deacon of that church now. 

Attorney' General. Have you seen any indication of insanity 
in him since you knew him. 

Mr. Davis. We object. We claim that a common person can- 
not be asked this question. 

Chief Justice. We think it is competent 

Mr. Davis. If such is the case we cannot see how any person 
cannot give an opinion upon the other side of the question. We 
don't object to testimony of facts, and — 

Chief Justice. We have decided this question. 
Witness. I have seen no indication of insanity in him since I 
knew him. I had no conversation in which I advised him not 
to take the will to Plymouth, or to caution Damon not to tell of 
it. I could not induce Cornelius to tell me whether he had made 
a will or not I have no knowledge from any source what money 
he actually had on hand at the time of the killing. Sometime 
before, he showed me the check of $50, to pay towards salary. 
I found on settlement that he had overpaid as treasurer, on min- 
ister's salary, etc., $93.87. On the repairs of church he had col- 
lected $160. This left a balance of $66.13 due from him to the 
society. 

Mr. Dams. We now propose to put in the accounts in settle- 
ment, as they have inquired into them. 

Witness. These are the accounts I settled after his arrest. As 
treasurer he had overpaid $93.87. The matter of subscriptions 
for repairs was voluntary on his part, not as treasurer. I always 
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understood it so. Mr. Andrews said there was a memorandum- 
book of his accounts as treasurer. He. found, when he came to 
state and add up this account, he had overpaid $93.87. 

The accounts presented were as follows. These are the ac- 
counts settled. 

Second Congregational Society in account with S. M. Andrews, Tretuurer. 

Dr. 

For cash paid Rey. J. Peckham on Salary, for 1867-8 . $532 88 

" " Sexton 80 00 

" " for Wood 10 00 

" " " Insurance 15 00 

" " " Oil 5 00 

" Mrs. Bardetfs note 10 00—602 88 

Cr. 

By cash collected on Pew Rents and Subscriptions as per 

statement made to G. S. Newcomb, June 18, 1868 $449 51 

" £. S. Tobey*s subscription 50 00 

" Ellen Adams' " 10 00—509 61 

Balance due S. M. A.- $98 37 

Society Credit in account with Samuel M. Andrews. 

By E. S. Tobey*8 subscription for repairs . . . . $100 00 
Mrs. Sprague's " " .... 50 00 

Mrs. Davis's " ** .... 10 00—160 00 

Balance of ordinary account brought over '93 37 



Balance due Society $66 63 

Dr. Benjanin Hubbard sworn^ examined by Mr. Davis: — I am 
an apothecary in Plymouth. Andrews has bought ether of me 
within a year before last May, a half dozen times, a pint at a 
time ; and morphine once or twice, at least, a drachm at a time. 

No cross-examination. 

Richard Smith, 2d, swom^ examined by Mr. Davis : — I did 
work for Andrews at his garden morning and night, on Tuesday 
morning, and Thursday morning, digging holes for potatoes and 
levelling off. He told me to plant what he left, and level off and 
make holes for corn, because he had no more potatoes. 

Elijah Sherman swom^ examined by Mr. Davis : — I live at 
Chiltonville, near Russell Mills. I have always known the pris- 
oner. His general reputation was very good. He is a very kind- 
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hearted man, generous, very humane, not passionate, and very 
even-tempered. 

No cross-examination. 

Mr. Davis. We propose, if it please the Court, to call the pris- 
oner. It is Saturday night, and I am wearied with the labors of 
the week. It would be manifestly unfair to the prisoner who is 
also worn with anxiety, and we should be wanting in the dis- 
charge of our duty, if we placed him on the stand to-night. I 
think I may say that counsel on both sides unite in the prayer 
that the court will now adjourn. 

Chief Justice. Out of tenderness to the prisoner the Court are 
disposed to close the trial as soon as possible, but we think that 
the request is reasonable, and that he should not be placed upon 
the witness stand to-night The jury can take exercise during 
the recess. 

The Foreman. Can the jury be allowed to attend church to- 
morrow ? 

Chief Justice. If you can attend anywhere where you will 
hear nothing about the case. I will communicate with you to- 
morrow morning. 

The court adjourned at 6.25 p. m., to 9 o'clock Monday morn- 
ing. 

December 7th, 9 o'clock, a. m. 

The court opened according to adjournment The defendant's 
counsel proceeded with the examination of their witnesses. 

Joseph A. Holmes recalled^ examined by Mr. Davis : — I did 
know of my uncle's having some gold eagles at one time. I 
have seen some said to have been found on his premises after his 
death, amounting to $200 or $300. I saw them at my father's 
house with other property of uncle's, the day after the funeral. 
I paid him gold pieces for coupons in January and July, previous 
to his death. I do not of my own knowledge know of his mak- 
ing a present of $500 last summer to the Baptist Church for an 
organ. My uncle told me he had. I have no positive knowledge 
where the draft of the will was found. I didn't say that Mrs. 
Waldo Fuller found it There were other papers produced to 
me not found on the body at the cemetery. 

Question. Do you know who found them ? 

Witness. I do not of my own knowledge. 

18 ♦ 
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Question. Do you know of any person said to have found 
them, or has anybody told you that he found them ? 

Attorney' General We object. 

Mr. Davis. We claim a right to probe for evidence. We wish 
to ascertain a fact, from an unwilling witness. Can't we ask a 
question for the purpose of ascertaining the name of a witness, 
and summoning him ? 

Chief Justice, You must do it out of court The question is 
incompetent. 

Question. Do you know of any experiments to test the practi- 
cability of hearing noises at Mr. Delano's house from the place 
where the body was found ? 

Attorney' General. We object. 

Mr. Davis. We deem the evidence competent, though not 
very material, as tending to show whether the sounds heard and 
testified to by the government witnesses could have come from 
the spot. Suppose we could prove that it was impossible to hear 
a human cry, or a cannon shot, can we not show it ? 

Chief Justice. The evidence is not competent. 

No cross-examination. 

Mr. Wormell recalled^ examined by Mr. Davis : — Mr. Andrews 
sat up late till eleven to twelve o'clock, and rose before four. I 
have known him not to sleep more than four or five hours for 
months. About March 10th I paid him $12.50, and his wife $70. 
He was generally of even temper, but not always in good spirits. 
He was not always communicative to me. He sometimes had 
the blues, not marked, perhaps — I mean not so bad as I have 
them. I have them to a great extent. 

Cross-examined by the Attorney- General : — I never saw any- 
thing in him that made me think of insanity in him until after 
the murder. He had the blues sometimes. He was not sick 
much while I was there. 

Adelaide Reed recalled^ examined by Mr. Davis: — I had lived 
with Andrews fifteen years. He always kept late and early 
hours; have known him up at half past two and three o'clock— 
never later than five summer or winter. I was ill at time of 
Frank's death, and did not see Andrews. 

Question. Did you get any goods at Burgess & Bailey's store 
on his credit, which you paid him for ? 

Attorney' General We object 



TRIAL OF SAMUEL M. ANDREWS. 151 

Mr. Davis, We are showing what the prisoner received and 
paid out since January 1st. The government claim that he had 
no funds. We have proved by their witness, Burgess himself, 
that Andrews paid the firm $211.81 since January, and now we 
propose to show that a portion of the bill was for Miss Reed, or 
which is the same thing in efiect, that Miss Reed paid him $25, 
which is a portion of his receipts since January. 

Chief Justice. The evidence is admissible. 

Witness. I paid him at one time in the spring $25 for articles 
obtained on his account at the store. I am not sure I owed it 
all. I paid him nothing for board. 

No cross-examination. 

Mrs. Mary Reed, recalled^ examined by Mr. Davis : — I have 
been at my son's house since 1858, with some absences. He 
went to bed late, slept very little, rose at four or five when he had 
no extra work ; never as late as six. He is active, very quick in 
his motions. What he wanted to do he did quick. When Frank 
died he was very nervous. When I spoke to him twice, he said, 
"Don't say anything to me; I feel so bad ! My head aches very 
badly." He trembled, was confined to the house a day or more. 
He appeared very much overcome. He seemed stupid, and didn't 
want anybody to speak to him. It dwelt on his mind about 
death, and he would say to me, " Wonder what my end will be ? 
You don't know how I feel ! You don't know what end I may 
come to." 

No cross-examination. 

Rev. Joseph Peckham recalled^ examined by Mr. Davis : — I 
made a draft of a will in the early part of the summer of 1867. 
My wife brought me a memorandum, and requested me to put 
it in form for Holmes's will, and said that Mrs. Andrews had 
brought it for that purpose. I at first made an objection as 
Holmes did not like me, but as a favor to Mrs. Andrews, Mr. 
Holmes and my wife, I did it I felt bound to do it. This paper 
[draft shown] is substantially the same, but not ptmcttuUim and 
verbatim the same. The memorandum was given to my wife 
with the form I prepared. I put in other language as near as 
possible what was on the paper brought me. There is some in- 
terlining here not on my copy [pointing to words interlined by 
Mr. Damon]. At Mr. Andrews' house I saw him last February 
or March when there had been an article read at a social circle. 
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In it was some mention made of " Quam," an old negro, now 
deceased. Mr. Andrews thought it was an allusion to Mr. 
Holmes. It was a humorous description of a railroad from 
" Parting Ways " [where Quam lived] to Fuller's Hall. I never 
saw him express so much before in his face. He was very indig- 
nant, said it was not fit to be read. His eyes rolled ; be was 
very much excited, threw himself down on the sofa. I afterwards 
learned that " Quam " was a name applied to Holmes by the 
boys. There was a reward of $500 offered by the town, and 
$2,000 also ; the latter understood to be offered by the brothers. 
I wish to explain my former testimony. The lot adjacent to the 
church was purchased by Mr. Gershom Bradford, one of the com- 
mittee, that the parish might take the whole or a strip, I believe. 
We then concluded to propose paying by shares. Baker, an 
adjoining owner, took two shares; I two, and Andrews two 
shares, and others eight or ten in all. Dr. Jones then proposed a 
different method ; namely, to see how much Baker would give to 
effect the removal. Baker offered to give $500. We abandoned 
the project of raising the money in shares, and Andrews then 
subscribed $50, and paid it. Andrews did not know at the time, 
I suppose, of the abandonment of the shares. 

Cross examined by the Attorney- General : — Andrews thought 
the article poked fun at Holmes, not at himself. I never saw 
anything in him indicating insanity prior to that time ; though 
it had been a matter of fear. We elect deacons when there is a 
vacancy. 

Josiah D. Baxter sworn, examined by Mr. Davis : — I am a 
deputy State constable. I was present at a conversation between 
Macoy and Andrews about obtaining counsel. Mr. Andrews 
wanted Mr. B. F. Harris. Something was said by some one, I 
think, Macoy, that Harris was engaged on the other side. Macoy 
then recommended Mr. White. I said if you get counsel in the 
county, Mr. Davis was best, or else a Boston lawyer. I was 
down at the scene of the homicide, and saw a pool of blood west 
of the road, four or five inches in diameter, under the branches 
of the pine-tree. It looked as if some one had laid there on the 
pine-needles. This was off opposite the body. There were 
stones, one pretty large one near the hat, which was west of this 
tree. 

No cross-examination. 
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Samuel M. Andrews swontj at ten minutes of 10, a. m., and 
examined by Mr. Davis : — I was married sixteen years ago last 
March. I bought my house thirteen years ago last March of Mrs. 
Peleg Bradford, for ^1,100. I was to pay 0100 annually on the 
mortgage. It is all paid but 0100. At the time of the purchase 
I bad 0300. The house was built for a bam, and had been 
moved. It was partly finished. [Describes its previous condi- 
tion.] I repaired it to the amount of $500. [Describes the re- 
pairs, etc] I obtained the lumber of Leavitt T. Robbins of 
Plymouth, on credit, and have since made other improvements, 
and finished it [Describes the other improvements.] I have 
spent in all 02,700, including the 01,100 on the house. It was 
worth last spring between 02,700 and 03,000. It has increased 
in value by the High School opposite, a handsome building, 
costing 010,000. On the 26th of May last, I owed Alden White 
about 01,000, and something over; 0400 to Mrs. Ellen Adams, 
0100 to William Adams, 0100 to McLaughlin, 0100 to George 
Adams, 0100 on my house, and 0150 to Cornelius Holmes. Mr. 
White's debt was to run ten years, two years of which had ex- 
pired. Mrs. Adams' note is due in July, 1869. On notes I owed 
01,950 in all, and nothing else that I remember, except a bill for 
the current month at the store, thirty or forty dollars to Dr. Jones, 
and the bill George Adams spoke of. The bouse was well fur- 
nished. The furniture was my own, except a few articles which 
Mrs. Reed brought there. I had a dozen silver forks, two heavy 
silver spoons, two napkin rings, and one gold bowled salt spoon. 
On the 1st of January last I had 0150 on hand, and also 0110, 
which I had collected of Edward S. Tobey of my own motion, 
for repairing the church. I started a subscription some time last 
summer. I wrote to Deacon Ichabod Washburn of Worcester, 
and he said he would give the last 0500. I went to see Mr. 
Tobey on election day, in November, and he gave me 0100 in a 
bill, his mother 050, and his aunt 010. Mrs. Wadsworth signed 
for 010, but did not pay at the time. Out of this 0160 I used 
050 to advance to Mr. Peckham for his salary before January 
1st ; and in March Mr. Wormell paid me 082, from which I re- 
placed the fifty dollars taken from this fund. From January 1st 
to the day of my arrest, I received for work 0229.77 ; 0300 on 
the three notes, 082 of Wormell, 025 of Addie Reed, 050 on a 
check of E. S. Tobey towards salary, in addition to the subscrip- 
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lions and pew-rent to pay salary from the following persons. 
[Witness here gives a list of persons from whom he received 
money as treasurer, after January 1st, and the sum paid by each, 
amounting to $214.37.] I received on the Wednesday or Thurs- 
day before Fast, $42 for Miss Johnson's board, and three months 
before another payment of like amount. There is nothing more 
I can swear to. I have not added up all the sums. 
Mr. Davis, They amount to $1,093.14. 
Witness, Since January 1st I paid Mr. Peckhara 

Burgess & Bailey (dry goods and groceries) 

William H. Myrick (tinman) 

William S. Danforth (insurance) 

Mrs. Bartlett, on her note .... 

Mary Holmes .••.... 

S. M. Burbank (dry goods and paper hangings) 

Harvey Stetson, mason work. I think about • 

[He is down in Maine, I believe.] 

Mr. Bonney (painter) .... 

Mr. Waterman & Son (carpenters), about 

My own subscription for moving church 

$780 59 
May 26th I had $190 in one package, being $160 for repair of 
church, and $30 for note to Mrs. Bartlett. I had paid $10 of ray 
own to her, which is charged in the account I settled with Guil- 
ford Newcomb, and this $30 was my own money which I was 
going to advance, to get the interest which she was willing to 
allow for minister's salary. The note had been running for 
twenty years. She wanted it paid, and the parish had no funds. 
I expected to get it back from subscriptions. I bad also one $50 
bill, and between $40 and $50 of my own in my pocket-book. 
On Saturday after I found I had got to go to Plymouth, I knew 
it would be taken from me; I put the money I had set apart for 
the church down cellar. Mr. Macoy had gone out of doors, and 
I ran down and hid it under a clothes-press. I think Mrs. Reed 
saw me go down. I told Mr. Damon as soon as I saw him, 
about it, and where it was, and my purpose, and requested him 
to get it and pay it over to the parish. I gave the $50 bill to 
Addie, and afterwards concluded to give her the pocket-book. 
Macoy was present. I told her to provide for the family with it 
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When I came to the prison, I had five fifty-cent pieces of cur- 
rency with me. They asked me for my pocket-book, but I had 
none. They did not take the scrip from me. This was all the 
money I had in any form in the worid. I know of no bills of 
any account that I paid since January, except what I have stated. 
There might have been some small payments. This is the ac- 
count I settled with Newcomb as treasurer of the society. [Iden- 
tifies the account.] I had overpaid about ^90. The balance of 
both accounts put together was ^66.63. My account was in a 
memorandum-book which I can't find, and I did not know 
what the balance was in my favor until I made it up after my 
arrest. I wish to state that I learn there is some misunderstand- 
ing about the report made at the parish meeting in April. Addie 
and I made up the report the evening before, and we counted all 
subscriptions unpaid, and the balance showed that the society 
would owe about 040, not including Mrs. Bartlett's note. I had 
agreed to give i^lO, and others [naming them] certain sums 
[which are stated]. I counted E. S. Tobey's 050, but had not 
collected it at that time. 

Mr. Davis. Will you now state to the jury when you first be- 
came acquainted with Holmes, and your relations with each 
other. 

Chief Justice, These matters have been pretty generally in evi- 
dence. 

Attorney' General. We object to the general inquiry about the 
relations of the parties. 

Mr. Davis. We propose to put in all we have a right to. The 
claim is made that this was a secret will, obtained for improper 
purposes, and the whole crime is founded here by the govern- 
ment. We can surely show their relations bearing on this point; 
but we propose to show them for other purposes. 

Attorney- General^ There are certain matters the Court have 
declared they will not inquire into. 

Chief Justice. If any objection is raised to a particular subject 
of inquiry, we shall decide it, but we must wait until the question 
is raised. 

Mr. Davis. We offer the prisoner for the broadest inquiry. 
• Witness. I first knew Cornelius sixteen years ago last March, 
the fall after I was married. I was twenty-one, and had just 
gone to housekeeping at Bradford Foster's. He used to come 
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there with a five-qaart pail of milk. He said afterwards be 
came because he liked the looks of me. 

Qiief Justice. Conversations between them at this period are 
not evidence. 

Mr. Davis. We desire only to show that Holmes was attracted 

to him. 

Witfiess. I had not seen him before to speak to him. I had 
passed him in the street I don't know how others had treated 
him. I was a stranger. I never received any presents from him 
that I could call keepsakes until nine years ago ; but he would 
carry in vegetables from his garden adjoining, and bring us milk 
all the time until he came to board. Addie sometimes went after 
milk, and he gave presents of milk His first present nine years 
ago was some cloth for pants and cloak. I had it made myself; 
and he had the same. His presents since consisted of a hat-tree in 
front entry, costing $12; a carpet, marble slab in parlor, vases, 
what-not, easy-chair, pictures, a dozen silver forks, two large sil- 
ver spoons, a sugar spoon, napkin-rings, and a nice gold chain. 
The last he gave me about the time he left my house. For ten 
years he has given me most of my clothing. He frequently 
called at my house. 

Mr. Davis. About nine years ago, state if anything in partic- 
ular took place between you and him. 

Attorney- General. I object. 

Chief Justice. [After consulting with the judges.] Proceed. 

Witness. About nine years ago one stormy evening, when my 
wife was away, he came about eight o'clock. I was at house- 
keeping, and was then alone. He knocked at the door, and came 
in. After sitting some time, he said it rained so hard, he should 
like to stay all night. I told him he could if he desired to, and 
then he said he must go home and tell his mother. I said if he 
had got to go home he had better stay at home. But he came 
back again, and we retired about ten o'clock. After talking 
awhile he turned towards me, and tried to put a part of his per- 
son between my legs, behind. I left the bed. 

Chief Justice. The Court will take a recess of five minutes. 

During this recess all ladies left the court-room. After the 
recess the Attorney General raised the objection that prior acts of 
crime, or lewdness, between the parties, are not admist^ible in evi- 
dence. The Court rule that whatever took place between the 
parties may be put in evidence. 
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Witness. Cornelius proposed the crime against nature, and 
tried, etc. I left the bed. He left the bed, said he was sorry for 
what he had done. I sat on a sofa. He returned to the bed, and 
relieved bis passion. He said if I would come to bed he would 
not trouble me. I told him I did not like it. I was very much 
disturbed, and finally went to bed. I gave away the cloak and 
pants immediately. The pants to Andrew Blanchard of Plym- 
outh. 

Mr. Davis. Why did you give them away ? [Ruled out.] 
Witness. Five years ago last July [1863], after he came to my 
house to board, my wife was visiting at Newmarket, and I was 
going up to spend the Fourth. Cornelius wanted to go with me. 
We left on Friday, the 3d, and stopped at Mrs. Griffith's board- 
ing-house in Hancock Street, Boston, occupying separate beds in 
the same room. He left his bed and came to mine, and at- 
tempted the same thing, but did not succeed. I was asleep. He 
woke me up ; bad his hands round my backsides. We left early 
next morning for Newmarket. My sister had made arrangements 
for us to sleep together. I refused to sleep with him. Two other 
persons went into the adjoining house, where friends lived, and I 
took their room. We stayed one night and returned next day. 
A year ago last March, after Paraclete died, I went to the Tre- 
mont House with him, and occupied the same room with two 
beds. He left his bed in the night and came to mine, and got 
in ; put a part of his person to my backsides, and tried to make 
an entrance. He did not succeed. I got up, and he then went 
back to his own bed, and relieved his passion. I was going to 
Newmarket; he went elsewhere. I went to Newmarket with 
him last April, and stayed one night. I have been there twice 
only with him ; have been to Boston four times with him, and to 
Middleboro', and to Weymouth with him to pass the night. At 
these times my wife went too. I have been to Plymouth with 
him a great many times. For the last two or three years I have 
seen him perhaps three or four times a week, — generally at the 
mill,-— sometimes thrice a week, then not for two weeks at the 
mill. When he lived with me, he always told me when he bought 
anything that I should have it. He told me that Paraclete had 
made his will and given him $10,000, and that if he outlived his 
brother he would give me a handsome present. When Paraclete 
died and they found the will was not executed, he came to me 

14 
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and seemed excited, and said he would make a will and have 
his property go where he wanted it to ; that Beal had written a 
will and tried to cut him oif, and be should cut Beal off; and 
Edward should have none of his property. About the time the 
will was made he kept coming to the factory with pieces of paper, 
first with one thing on them, and then more, and kept talking 
about it. At last one day, on a Saturday, he asked me to engage 
a horse to go to Plymouth. He brought a paper and asked me 
to copy it. I took it home to my wife in the forenoon, and she 
to Mrs. Peckham. He brought a razor to Mr. Newcomb the 
same day to be sharpened. He came down the third time, and 
said he didn't know as there was time to go. I told him I had 
engaged a carriage, and he went back to the house and told me 
to call. I left my house about 5^ p. m., and took him in at 
Leach's, and we went to Plymouth. He wished his will to be 
written in Boston on the Fourth of July, and wanted me to go 
up with him. I declined, and said I was going to Dedham. I 
asked him why he did not have Mr. James N. Sever write it, and 
he said he would tell of it. I then asked him why he didn't get 
Alden Bradford [one of the selectmen], and he said he was afraid 
he would not make it strong enough. He then named Mason of 
Plymouth, and I said I did not know him, but knew Damon, and 
would introduce him. We went over, and I introduced him to 
Damon. They went into the office together, and I remained 
outside with the horse a few minutes. Meanwhile Cornelius 
came out and said that Damon was going to charge $5. I told 
him that the lawyers would charge more than that in Boston. 
He went back, and I went to my sister's. He said that Damon 
told him he would make a codicil for nothing if it was short. He 
took the will at the time, and brought it to me to keep about two 
weeks after ; and it has remained in my house ever since with my 
other papers. I have never seen the memorandum since Corne- 
lius took it to Plymouth, until I saw it here. The draft that Mr. 
Peckham made was copied by my wife, because Cornelius did 
not think well of Mr. Peckham. He was peculiar in his whims 
about people ; did not like the Orthodox, and I didn't want him 
to know that Peckham had anything to do with it I have beard 
him, I can't repeat how often, but a great many times, say that 
he would not give anything to certain members of his family. 
He told me at the mill that Emeline told him to give his property 
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where he wished to, and that she had enough. I don't know that 
I ever told anybody of the will except my wife, Mr. White, Dr. 
Jones's family, Mrs. Robbins, and William S. Robbins, and per- 
haps my other sister. I don't know that he ever spoke of telling 
any one about the will except Mrs. Lysander Bartlett. I told 
Guilford Newcomb about the will at the time Holmes was talk- 
ing about making it, and then Holmes enjoined secrecy, and I 
said nothing more of it. Guilford afterwards asked me about it, 
and I would make no answer. I have been in the habit of going 
to see Holmes, can't say whether once a week on an average or 
not. When he called at my house, if I was present, would often 
go home with him. He also went alone. I have often sent notes 
to him. Guilford has carried them, Catharine O'Rouke, Charlie 
and Fred. Newcomb, and Albert Drew's oldest boy. I gave him a 
note for $150. It was in part for a carpet, and in part for money 
I paid to Alden White. I have seen this note in his pocket-book. 
He would sometimes take it out and show it He was anxious 
I should have blinds on my house, and told me when I got ready 
to do it, he would give me the note. He has shown it at the 
mill and at the house, and he would open his book sometimes 
when he had occasion, and I would see it ; can't say how many 
times. It was in the Hunt & Sampson pocket-book; the same 
one shown here. He had a smaller one, but they are really wal- 
lets, both of them. I always called them pocket-books. He had 
a brother Horace, who kept a store, and died ten or eleven years 
ago. Cornelius had three of his shop-worn wallets about nine 
years ago, with one parting on one side and one on the other, 
that is all. He gave one to me, one to Barnes, and kept one 
himself; and Barnes put straps round them all. The Hunt & 
Sampson one was bought about a year and a half ago, I think. 
I never had it in my hand only when he bought it, and I don't 
remember seeing ihe old one since. I said my note was in the 
large one, by which I meant the Hunt & Sampson. He put the 
new one under his head when I was away with him. 

I found Cornelius at my house the Saturday before his death, 
when I got home to tea. He got up and showed me a bunch of 
tulips, and told me not to carry them into the Orthodox Church 
to-morrow ; I laughed. He was asked to tea, and declined. I 
followed him out, and he asked me to come down to see him ; 
said he was going to Boston. I told him I would on Monday or 
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Tuesday. On Monday evening I was raking ground in the gar- 
den, as long as I could see. About eight o'clock Eli Wilson 
came along and I went to the store with him, bought a quart of 
beans of one kind, and a pint of another ; met Mr. Bailey. I had 
been getting church oil, and paying for it roy8el£ He spoke 
about a Mrs. Washburn who came from Springfield, and agreed 
to sing for her expenses, and said he would contribute a dollar, 
and I told him to pay her the balance, ^7, 1 think, charge it to 
my account, and I would collect it sometime. I met Mrs. S. 
Adams, who wished me to wait upon her home. I waited for 
her, carried her bundles, went an errand for her, and got home at 
half past ten o'clock. I saw George Clark Tuesday noon, I think 
it was, and asked him to buy my hens ; had spoken to him be- 
fore ; wanted to keep a pig for the summer, and he agreed to 
come that night. Tuesday morning I had planted all the pota- 
toes I had. I bought a half bushel that day of John Smith, and 
wheeled them home, and I wanted another kind. My wife wanted 
me at noon to get a barrel of flour, and some more potatoes, and 
I asked her why she didn't tell me the night before when I went 
down ? I concluded to go for them in the evening, and just be- 
fore night wrote a note to Cornelius, and paid a boy two cents 
to carry it. That is the note [letter shown], sent a few minutes 
after half past six, when the mill closed. I am in the habit of 
taking my supper alone, as it is more convenient for the family 
to eat before I get home. I took my supper from a plate sitting 
on the sofa, and my wife, and her sister and mother were present 
I then walked out into the garden to plant potatoes, some of each, 
which we had cut up. In a short time Clark came, and I went 
down to the hen-house with him, and tied and weighed them. I 
don't recollect the number of pounds. He paid for them, and 
carried them away. There was something my due. I told him 
the hens belonged to my wife, and he could pay her any time. 
I left him at the house, and then went and dug the length of 
nearly two rows of hills, the length of the unplanted garden, and 
put in plaster, — the upper part nearest the house had peas, and a 
beet-bed, — and was at work on the row next to the path, near an 
apple-tree, when Cornelius came up from his lot I didn't see 
him until he was by my side. I think I said, " Is it you ? " There 
was some conversation a minute, and I stepped over to Brad- 
ford's wood-pile, over his line, near his house, and got a box for 
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him to sit upon, and stepped across with it. He said he had 
been up to Frank Holmes's that afternoon, and hadn't been there 
for two years, and had also been to Walter Francis's about mak- 
ing some repairs. I then saw Delano coming round the house. 
I knew his business was to pay a subscription of 01.50. He 
paid me 02 and I gave him back postage currency all but fifteen 
cents. I left Cornelius to go to Delano, because he was always 
prejudiced against the Orthodox people. He was sitting, and 
when Delano left he began to speak about going to Boston, and 
buying a new silk hat; then he said it was damp, and he could 
not sit longer. Then he spoke about the stumps I had been 
getting out, and asked if there was anything in them which 
would do for flower-pots. I told him to wait until I had planted 
the potato hills and I would show them to him. I put my hoe 
under the house in its place. The lot belonged to Paraclete and 
Mrs. Adams, and after Paraclete died, he told me once that Mary 
Ward Holmes, Horace's daughter, was to have it ; and I told him 
I hoped he would have it so that I could plant it, and have no 
house there. He said he would speak to Mary about it ; and the 
next time he spoke of it, he said he owned it, and that I might 
have the improvement of it. I had had the use of it that year, 
paid the taxes, $1.70, 1 think, on it in 1866, and gave him a two 
dollar bilL I did not cultivate it until this summer, but sold the 
grass on the whole of it last year. He had complained about 
hens and people crossing it, and Foster's taking manure over it ; 
and this spring I told him I would put up a fence between him 
and Foster, take up the stumps in the rear, and plough and plant. 
He then said he would give me a lease for five years, and the 
lease had been made out, but I had never showed it to him. It 
was at the milL He vrent with me to the three stumps, and we 
sat on the stump next to my garden. He put his hands in one 
of them, and found the rotten wood, and said he should come in 
a few days and get some. He then asked if I was going to the 
store ; I said no, that Miss Johnson bad been in my stead. I 
can't call to mind any more conversation there. He then spoke 
of some lots in the cemetery just laid out, and said '^ Let us take 
a walk down and see them." I took his arm, and we walked 
across the lower part of my garden, and across McLaughlin's, 
and went down the path over the stile, to the lots, looked at 
Prince's, Newcomb's, and Watson's lots lately laid out, and then 
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came back and sat on the stile fifteen minutes. He then spoke 
again of going to Boston, and said he thought he should buy a 
hat, and asked my advice about a new overcoat, and then said 
again " What shall I buy for you ? " I said " Anything you 
choose." We left the stile, and he said ** Let's walk a little 
ways." I said I was tired, and wanted to go home. He held 
on to my arm, and we passed down the road. Cornelius Holmes 
stepped up on the bank and left me, and went into the pines, and 
then a.sked me to come in. Cornelius Holmes asked a second 
time, and as I was going in, Cornelius Holmes came out towards 
me. Cornelius Holmes took hold of me, and threw me down, 
tore open my pants at the same instant, took hold of my private 
parts, put his finger to my backside, and said, " Now I am going 
to have some." One of his hands or knee was on my chest I 
was lying on my back with my head under the pine, and towards 
the railroad. I was excited. I stretched out my right hand and 
seized a stone, I struck Cornelius Holmes on the left side of his 
head. Cornelius Holmes seized me by the whiskers. I can't tell 
whether I repeated the blow or not. We went off the bank to- 
gether — rolled off. He had hold of my hair. I can't say whether 
I struck him as we rolled off, but he kept hold. I can't account 
for all the time. The next I remember I found myself with two 
stones in my hands throwing them at Cornelius Holmes. I re- 
member nothing after the time we rolled off the bank, until I was 
throwing the two stones. I think I struck him as we rolled off 
the bank. I knew nothing of the pools of blood down the road. 
As I saw him that moment I can't tell my feelings. I left imme- 
diately, went over the stile, and the next I recollect was being at 
the cemetery pond. I put my hand to my head and found my 
hair matted with blood. I bathed my head and face with my 
handkerchief, and went back, I think over the stile. I don't re- 
member how I got to the pond, but have an impression of going 
over the stile, and having my hat in my hand. I remember my 
hat near the bank, and picking it up near where his hat was 
found ; and think it was before I went over the stile. I went to 
the house the same way I came. I saw some one pass into the 
house, and went and sat down by the east side of the west gate. 
I had not strength to stand. My left side was troubled most, and 
has troubled me from that time to this. I supposed it was done 
when we rolled off. I had two small bruises, bunches, on my 
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head, and two scratches on my right hand. The ladies came out. 
I don't know how long I sat there, and 1 stood up and spoke 
to them. I intended to tell when I came up into the garden. 
I then thought first of my wife, and her poor state of health. 
I thought it would injure her if I confessed. I supposed also I 
should be hung. I supposed so when I told Mr. Damon ; because 
I had done the deed. I always thought until within a day or two, 
that if one man killed another in private, no matter how, even in 
self-defence, he would be hung. Another reason why I didn't 
tell of it immediately to the women was the circumstances, as un- 
der other circumstances I should have felt differently. I didn't 
wish to expose the affair — what I have told about — how I got 
excited. I stopped till the ladies came out, and said *' Good 
evening." Mrs. Jones — I don't remember about the other ladies 
— said, "I should think you would want an umbrella and lan- 
tern." This was after I said I had been planting potatoes. I 
then went into the back door, and found my clothes were pretty 
well covered with blood. I took them off and put on others, and 
covered what I took off in the southwest corner of my cellar, 
under some bean-pods, vines, and dried rubbish. Then I went up- 
stairs into Wormell's room. We spoke of compositions, and I 
left, went down stairs and laid on the sofa until Mrs. Peckham 
left, about half past ten o'clock. I waited upon her home, came 
back, wound up my alarm-clock, took some ether from a bottle, 
on a towel, and went to bed, but not to sleep. I didn't close my 
eyes, and heard the clock strike every hour. I felt then if any 
one had come, I should have gone to the place with them. My 
wife woke up and asked if the stopple was out of the ether bot- 
tle. I put my hand out and said " No." After laying awhile I 
thought of the will of Cornelius Holmes, and from that time 
until carried to Plymouth, I did everything I could to secrete 
everything, and to make people think I was an innocent man. I 
got up at three o'clock. It was dark ; I sat on the sofa ; went 
out and tried to clean out the hen-house. I was so weak that 
I stumbled and fell ; dirtied my pants, and came in and washed 
them partly, put on a pair of black and white plaid, which I have 
on, and did not go out again until the boy came to work in the 
garden. I went to the mill at half past five. I found blood on 
neck and sleeve of undershirt I tore off the sleeve and threw it 
into the race. I supposed it got there when I rolled up my under- 
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shirt to wash after I got into the house the night before. Soon 
after, Sproul camei I think after seven o'clock, and said that he 
came by Leach's request to look up Cornelius. I asked him if 
he was not at home, and he said <^ No." We started and went 
down stairs. Newcomb eisked << What is the matter? " I said 
^ Ck)rnelius is missing." He said <^ What can you do ? Let the 
Holmeses turn out and look him up." I went back, and after- 
wards Newcomb came and said he was going to Rocky Nook, and 
said I could go home if I wanted to. We left together. I met 
my wife and her mother in the entry. One of them asked if I 
had heard anything about Cornelius. Wormell asked me to go 
for Mrs. Peck ham. As I was going, I met Bates, and he said, 
<* If ever I saw Cornelius Holmes he is murdered down in the 
cemetery." I said, '^ It must be he, for he is missing." I went 
to Mrs. Peckham's. 

I had no idea of killing Cornelius Holmes, Grod is my witness. 
I never had thought of it when I went down, nor when he threw 
me, nor did it enter into my head until after he threw me, and I 
lay th^re. Then my impression was he would kill me, after I 
struck him, and I found he was excited. I was excited also. 
After we rolled over, I cannot account for anything, and know 
nothing that was done until I found myself throwing the two 
stones on him. 

Cornelius was always very kind to me. If I had asked him to 
lend me a large sum he would have done it. The will never 
entered my mind until after I retired. I then became alarmed. 
The reason why I didn't ask him for the $300 was that he always 
inquired into all the circumstances — what I wanted the money 
for. He would have let me have money, but in this case I should 
have had to tell him it was for the Orthodox. There was a par- 
ish meeting in March, and Clark, Bradford, and I, were chosen a 
committee to buy and pay for the lot adjoining the church. At 
first we were to buy it and pay for it ourselves ; then the project 
was to take it in shares ; and finally a subscription was proposed. 
To carry out the first it was necessary to hire money, and for 
this purpose I went to Captain Adams and to the others. My 
intention in hiring the money was wholly for society matters. 
The money I had got of Tobey was solely for repairing the 
church. The purchase by the committee was talked of all through 
March, and I agreed to do my part, each one of the committee 
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raising $500. Finally a subscription was started, and Captain 
Baker subscribed $500 towards removing the blacksmith shop, 
because he lived next, and the sheds were to be removed. I 
agreed to pay $50. I paid, therefore, on the 2d of May the $100 
borrowed of Adams. I paid to Mr. Peckham $50 for salary, and 
$50 for my subscription, which he had paid for me. Of the $100 
borrowed of McLaughlin in April, I paid $50 to Mr. Peckham, 
and was advancing him money more than I had collected. He 
had said that if his salary was paid up, he would contribute $100. 
I was not in want of money personally any more than I had 
been for years. I was never better off in my life. I paid out all 
I made on the liouse, and had been making repairs, and was 
going to take summer boarders. The society had $400 in bank, 
besides the $160 I had ; but these sums were solely for repairs. 
I did not borrow the money of Cornelius because of the use for 
which it was intended. He was not on good terms with the 
Orthodox people, and we didn't speak of them before him. 

I saw Sproul in the garden walking up and down. I don't 
remember seeing any one else. I was perhaps thirty feet from 
the house, which is thirty feet square, with a ten foot shed, and 
the house is thirty feet from the street. We were about one hun- 
dred feet from the street. I took nothing from Cornelius's pock- 
ets, and made no examination of them. My bodily health for 
the last two years has been good. I have frequent headaches. 
I don't know as I can stand. I want rest 

[Officer gets water, and prisoner is removed, faint, at twenty 
minutes before 1, p. m., having been on the stand two hours and 
forty minutes.] 

Guilford Newcomb recalled^ examined by Mr. Davis : — I 
heard Cornelius say once or more that he had talked with his 
sister, and she said they were willing he should dispose of his 
property as he pleased. This was a year ago last June or July. 
I have often spoken with him about making his will; not in An- 
drews' presence, nor do I remember communicating the conver- 
sation to Andrews. Cornelius and I used to talk familiarly to- 
gether. 

No cross-examination. 

Edward 8. Tobey sworuy examined by Mr. Davis : — I knew 
the prisoner. I met him first in Kingston at the house of an 
aged relative, where he called with Rev. Mr. Peckham, two or 
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three years ago. I met bim last autamn, it might have been 
OD elect ioo day, bat I am not sure. I knew the precise object 
only by a letter received from bim stating the receipt of a 
later contributioo, and referring to the former contribation made 
at the time in Boston. The second time I gave to pay minister's 
salary. I know this from the letter of solicitation in April last, 
and bis letter of acknowledgment which I have here. I rely 
upon my record, not on my memory for the amoant, bat remem- 
ber the fact of payment, $100 for myself, $50 for Mrs. Spragoe, 
and $10 in behalf of either Mrs^ Davis or Mrs. Faller. This was 
for a different object from the other. I sent a check of $50 for 
the salary. And as the first time the solicitation was in person, 
I think I might have paid him in bills. 

Crona-ezamined by the Attorney- General : — I do not remem- 
ber whether I paid him in bills or not. 

Philander Cobb surom^ examined by Mr, Davis: — I have been 
a trader in Kingston twenty-five years, and have known Andrews 
five or six years. His pecuniary credit on the 1st of May last was 
good, and his reputation as a peaceable citizen, and a kind- 
hearted man was never questioned. 

No cross-examination. 

Mr. Davis. I now put in the written memorandum of Greorge 
H. Morse, the State constable, taken down at the time, as fol- 
lows. [The subsequent interlineations are marked in brackets.] 

^ Mr. Ilollis and I were in the room at Mr. Leach's between nine and 
ten, Thursday. Joseph Holmes brought up Andrews and introduced 
him to us. We both shook bands with him ; be appeared very nervous, 
and his hand trembled and was very cold. There was a bureau in the 
room. Ilollis sat to the lefl and I to the right of it ; Andrews alone on 
a lounge facing us. Ilollis said to Andrews, ' We have come down to 
look up this murder^ and want you to tell us all you know about it' An- 
drews said, * I suppose you want me to tell my story the same as I told 
it to others. I will try to, hut there has been so many people asking me 
about it, and I have been so nervous, that I have got all confused, and 
can*t remember all that I have said about it I hear that different per- 
sons have said that Andrews said things which I don't believe 1 ever did 
say. If I did, I did not mean to. If I could have gone before a court of 
justice in the first place, or have had all the people in town together, I 
could have told my story correctly.' I said, * Well, tell us as near as you 
can remember. We have heard that you were the particular friend of 
Mr. Holmes, and knew all about his affairs, and have come to the con- 
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elusion that you can assist us more than any one else in this matter.' 
Andrews said, * Whom do you suspect ? ' Hollis replied, * We want to get 
at all the particulars so as to direct our search. We can't tell who to 
suspect yet' Andrews said, * Have you inquired where Captain Leach 
was that night ? ' Hollis replied, * We have had some conversation with 
him.' Andrews said, ' Did you find out anything ? ' Hollis replied, 
' Not much.' Andrews said, * Well, I will tell you all I know about it, 
which won't take long. I knew that Mr. Holmes was going to Boston on 
Thursday, and I wanted to see him before he went' I said, * You wished 
to send for something by hini ? ' Andrews replied, * Not particularly ; 
when Mr. Flolmes went to Boston, he always asked me what I would 
like for a present and I would tell him anything he chose to get. I had 
thought of going down to see Mr. Holmes on that night, and was afraid 
he would be disappointed if he did not see me ; but my garden was not 
planted, and I concluded that I ought to work in that ; so I stopped at 
Mr. Newcomb's and wrote a note and sent it by his boy, telling Mr. 
Holmes that if he wished to see me he must come up to my house, as I 
was going to work in my garden. I believe Mr. Joseph has the note. 
I should not wonder if they found a great many notes from me to him, 
as I was in the habit of writing him notes on little pieces of paper, quite 
frequently. Mr. Holmes came about half past seven ; he generally came 
the road when he came so late, as he was rather timid ; and I was look- 
ing out towards the road expecting to see him every moment He came 
through the cemetery, and the first thing that I knew he was standing 
close beside me. He startled me very much. I went over to the next 
house and got a box for him to sit on, and he sat down and talked with 
me. WTiile Mr. Holmes was fliere, Mr. Delano came and paid me some 
pew-rent' Hollis asked, * What time did Mr. Delano come ? ' Andrews 
replied, * A little before eight.' Hollis asked how long Mr. Holmes re- 
mained afler Mr. Delano went away. Andrews replied, * Not more than 
ten minutes. He said he was going down to see some one at Stony 
Brook, and that is all I know about it' Hollis asked who he went to 
see. Andrews replied, ' He did not tell tr/<o, but said there was some one 
he must see.' I asked Andrews if he saw any one going down the path 
into the woods just before, or just after Mr. Holmes left him. He said 
that he did not I asked him if he heard any noise down in the woods 
while he remained at work in his garden. He said ' None at all.' Hollb 
asked how long he worked in the garden after IMr. Holmes left. He 
replied that he could not tell, but as long as he could see, as he wanted 
to finish his planting. Hollis asked him what time he could see him in 
the morning, as he would like to look over the ground in his garden, and 
see where Mr. Holmes went into the woods. He said that he was en- 
gaged to see Mr. Joseph Holmes in the morning, but would see us if he 
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could. He would ask Mr. Joseph what time he wanted him. Andrews 
got up to go, but HoUis asked him to sit down awhile longer. He said 
tiiat he had been very nervous and agitated since the murder, and would 
like to get some rest Hollis asked how he first heard of it He replied 
that Mr. Leach came up in the morning to look for Mr. Holmes, and 
told him that he had not been at home at all during the night He 
(Andrews) replied, * I guess you will find him down Stony Brook way 
somewhere, as he went that way when he lefl my house.' Hollis asked, 
* Did you go to help look him up ? ' Andrews said, ' No, my wife was 
very much agitated, and I thought 1 would not go to work, but had to go 
to the factory to see about some business that needed my presence. I 
did not remain long, but returned home to take care of my wife.' Hollis 
asked, * Did you hear of Mr. Holmes being found before you went to the 
factory ? ' Andrews said, * Yes ; I was coming down the road, and met 
Mr. Bates in his horse and wagon. He stopped, and I asked him what 
the matter was. He said *^ Cornelius Holmes is murdered." I said, 
<< Who found him ? " He said that he did. I asked who was down there 
now. He said, '* A great many people." ' Hollis said, * I suppose you 
went right down where the body was ? ' Andrews said, * No, I could not 
do if J it would have killed me. I could not bear to see him until he was 
washed and laid out' Hollis said, * I suppose that you have been down 
to the spot where he was found, and can give us some idea what you 
think about it ? ' He said, < No, I could not bear to go there, but I know 
well enough where it is.' I asked, * Did you know what path Mr. Holmes 
was going to take down the hill ? ' He said, ' No, and I can't tell which 
way he went, as I did not see him ajier he got into the woods,^ [He 
leaned forward as he asked where Leach was. He asked, * Did you find 
out anything ? '] 

*' The next day after Andrews' arrest, I saw him out back of his house, 
[Friday, 10 a. m.,] and aske4 him how Mr. Holmes went when he went 
from the place where Andrews and he were talking, to the woods. An- 
drews replied that he did not know. I said, ' Can't you tell whether he 
went down the beaten path in the middle of the garden, or down on the 
grass ground at the edge, or across the ploughed ground ? ' Andrews 
replied, * No^ 1 did not see him after he left the place where Iwaz cU worhj 
and do not know where he entered the woods.' I said, ' Can you say 
positively that he did go into the woods at all ?' He replied, 'I suppose 
he must have gone into the woods, as his body was found there.' 

" [First day inquired about pocket-book. He said Holmes's was two 
thirds size of mine. He said Holmes carried it in breast pocket Holmes 
was in the habit of coming in and telling about money on his person.]" 

The Court then at 1 o'clock adjourned to 2^ p. m. 
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Monday, December 7th, 2i p. m. 

Samuel M.Andrews recalled: — I am now well enough to 
proceed. I have suffered a great deal from headache, and have 
used ether, by inhalation and outwardly, and have taken mor- 
phine, one powder at a time, as often as once in two or three 
months. I have been troubled sometimes with dizziness, but 
mostly with severe pain when I have my headaches. I do not 
think I have had neuralgia, except in my left eye. I am quite 
old sighted ; have worn glasses about four years, when I read. 

My head has troubled me nearly every day for several years?, 
though I kept at work. I inhaled ether two or three times a 
week. I can't describe my feelings. I had a feeling like this; as 
if cold water was poured between the skull and the flesh, and 
after these times have had a pain or nervous attack of the head. 
I have also had buzzing sounds. When I made the exclamation 
in court, I thought at the instant that some one had struck me on 
the head. My impression was at the time that some one had 
struck me. I was not aware I said anything. In jail, about 
three weeks after I was committed, I was not well ; my head 
had troubled me a good deal. I had a great deal of ringing and 
buzzing sounds in my bead. I was confident that folks passed 
my cell. I heard sounds in the other room of voices I knew. I 
thought I heard Thomas Newcomb's voice, and that he had a 
rope to hang me with. I inquired afterwards about it. I was 
impressed so at the time. At the cemetery 1 can't say that I 
heard outcries ; I hollered when I was first thrown down, and I 
don't know whether Holmes did or not. 

Cross-examined by the Attorney- General : — I was in bed when 
I thought of the will. I then thought they would say I killed 
Cornelius on account of the will, and I made up my mind before 
morning that I would conceal it. I was decided when morning 
came. Every act was -then a lie, that was my feeling. If 1 had 
not taken so much ether I might have done difTerent, but I don't 
remember some things. I did tell lies to people, I suppose a 
great many. I did not instruct my counsel to say every act was 
a lie. I told him I lied. I can't say I lied to everybody. It was 
more deceiving than it was lying, but I suppose it is just as bad. 
There were many things said that I don't remember. During 
these few days I suppose I did tell lies when I thought it would 
help me. I don't remember what I told Mr. Peckham. If he 
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says I told him anything, it is true. I don't recollect trying to 
throw suspicion on any one else who was innocent. I recollect 
a part of the conversation with Miss Sever, and recollect suggest- 
ing suspicious circumstances. I don't recollect telling Wormell 
that judgment would fall on Cornelius for damning the Ortho- 
dox. 1 would not dispute him. I did offer to conduct the fune- 
ral, that is, I was ready to conduct it if the^ wanted me to. After 
my arrest, I told Joseph I was willing to conduct the funeral. I 
don't remember volunteering. He asked the night before, and I 
then offered to do it I intended to go through it if I could ; that 
w^as my feeling. Mr. Peckham came to the house Friday night 
and prayed. I don't remember what he prayed, but remember 
he prayed that the murderer might be brought to justice. I don't 
remember that I prayed. Mr. Peckham says I did, and I suppose 
I did.^ I don't remember that I did these things. Mr. Thomas 
Newcomb advised me to carry the will to Plymouth. I do not 
know that he set the time. We had talk about the time on 
Wednesday. I heard his testimony. I disagree with him. He 
did not advise me to tell Damon anything, and Mr. Peckham 
misunderstood me. There is some mistake about it He did 
make a reply to me not to tell Damon any such thing. Newcomb 
told me not to tell the Holmeses about the silver ware. I heard 
Mr. Peckham's testimony, and thought he was wrong at the time. 
If he says so, I don't dispute it ; it must be so, unless he misun- 
derstood me. There have been a great many things said that I 
can't recall. 

Dr. .Hohes also told me not to tell the Holmeses about the silver 
ware. 1 did tell Dr. Jones and his wife to keep still about the 
will. I can't tell what she said, but she is mistaken in saying 
she did not ask me to tell about the will. I don't remember say- 
ing it was a lie, but I might have said so. Macoy asked me not 
to tell that I had been arrested. He is mistaken. He said if he 
hadn't done it somebody else would. I first had the distinct feel- 

1 A striking fact, showing the state of mind of the prisoner at intervala during the 
three days after the homicide, and prior to his committal, was erinced to his coun- 
sel at the trial. Whilst Macoy was testifying in chief when first called as a witness 
by the government, and was stating that the prisoner made a prayer, the prisoner 
called one of his counsel to him, and said Macoy was lying ; that he made no prayer 
at the time, and directed his counsel to Mr. Peckham, who was sitting within the 
bar, for the truth of his statement. Peckham stated at once that the prisoner was 
mistaken. He requested the prisoner to " lead in prayer," and he did so. 
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ing out-of-doors when I sat down that I would conceal the hom- 
icide, before the ladies came out 1 sat there a half hour before 
they came. The conflict was before or about twenty minutes 
before nine. Delano was there about eight, and I left the garden 
about ten minutes after eight. I was at the west gate when they 
came out, sitting on the grass with feet on the path. The gates 
are about thirty feet apart I cannot express what my feelings 
were. I had no object in putting myself there, except that I was 
waiting for them to go away. I don't know anything to the 
contrary of what Miss Sever and the ladies said. If I had any 
definite intention to conceal the homicide then, I changed it after- 
wards, for I thought I would tell. I was not thinking of meeting 
them as they came out, but of waiting for them to go away. I 
went into the dining-room to change my clothes. I met Miss 
Sever Friday. I had forgotten that I sent for her, but if she says 
so, I suppose I did. I don't remember the conversation particu- 
larly, but had it in my mind to deceive the community, and to 
show I was not the person who killed him. I first made up my 
mind to tell on Monday, after Macoy and Pratt told me about 
the girls seeing me with the bundle. 

Cornelius tore open my pants in front the whole length ; the 
suspenders were pulled off the buttons in front, and my clothes 
got down. He thrust one hand on my breast, and with the other 
got to my backsides and private parts. The pant43 were forced 
down low enough for that, but were not down behind so low as 
In front My suspenders were not forced way back, but went over 
my shoulders so that I could not reach them. They were not all 
buttoned up until I got up to the house. I pulled them down and 
tied them round my waist after I got clear of my engagement 
with him. I think it was as I was going through the garden or 
by the hen-house. I do not know that his pants were unbut- 
toned, or his person exposed. I did not button them up. I never 
said to any one it was a long struggle, and for a long time doubt- 
ful which would come ofl* conqueror. Never told Mr. Peckham 
so. I remember that I had my hat — did not say I stopped to 
pick it up. I took my hat in some way. I do not remember that 
I testified this morning that I remembered picking up his hat It 
was a new idea to me that a man could protect himself by killing 
another without being hung for it I did suppose a woman could 
kill one who attempted to ravish her, but not that a man could 
protect himself in that way. 
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The examination of the prisoner was closed at three o'clock 
and twenty minutes, p. m. 

Dr. Edward Jarvis sworn, examined by Mr. Davis: — I am a 
physician, and reside in Dorchester. It is thirty-three years since 
I commenced attending to mental diseases more particularly. 
Since 1835 I have had private patients under my charge, but ara 
now mostly employed as consulting physician. I am now much 
engaged in examining and analyzing cases to determine what 
shall be done with them. 

Question, What is the mental condition of one who is de- 
scended from insane parents or ancestors? 

Dr. Jarvis. They are of inferior cerebral organization, more 
liable to disease, and a smaller cause would produce insanity in 
them. They have a predisposition to insanity. They differ from 
others in this liability. We always inquire into the ancestral 
history of a patient, and where more ancestors are insane, the 
liability is so much the greater. 

Question. Are children of insane parents more or less easily 
disturbed in their minds than others? 

Dr. Jarvis. The liability to disturbance is much greater. They 
are more subject to be affected by an exciting cause. This ten- 
dency varies, as some may take their predominating element from 
the healthy parent, and some from the diseased or tainted par- 
ent. 

Question. Are there any statistics which show that disease is 
more frequently transmitted from the mother than the father? 

Dr. Jarvis. There are no accurate statistics as yet, sufficiently 
broad or general to indicate that insanity is more likely to de- 
scend from the mother, if insane, than from an insane father. It 
is somewhat a guess at present. 

Question. Do persons ever become suddenly insane ? or do 
persons who have manifested no insanity or mental aberration 
have sudden outbreaks ? 

Dr. Jarvis. Persons do become suddenly insane. There are 
very many records of this. 

Chief Justice. You are not permitted to refer to authorities.^ 

Question. State anything which is a matter or result of your 
scientific or professional knowledge or learning. 

^ See Appendix " C." for authorities on this point, in an article from the Medical 
Journal. 
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Dr. Jarvis. In my opinion there are many cases of sudden out- 
break. They are very few in proportion to the whole number of 
cases of insanity. They are more likely to occur where the an- 
cestors were insane. The hereditary taint is given as one cause 
of sadden insanity. 

Attorney- General. The witness is referring to the opinions of 
others. 

Cliief Justice. He may state his opinions, but not the opinions 
of others. 

Dr. Jarvis. The hereditary taint is one cause ; in other words, 
sudden outbreaks of insanity oftener occur where there is an 
hereditary taint. 

Mr. Davis, Do persons who have sudden insane impulses, do 
different or strange things, either harmless or dangerous ? 

Dr. Jarvis. It takes all sorts of turns and caprices. It is some- 
times violently destructive and homicidal. It happens in those 
who have never manifested insane disease. It may follow de- 
pression, or nervousness, and alternate depression and cheerful- 
ness. It is more likely to occur in persons of variable or excita- 
ble temper, but also in those of tender natures. It results in a 
perversion of character. The gentle sometimes become violent. 
An insane man who never swears in health, may become profane ; 
the delicate become filthy. 

Mr. Davis, Are these paroxysms long or short ? 

Dr. Jarvis. Sudden manias vary. They are sometimes longer, 
and sometimes very short They occur where all the antecedents 
are irreproachable. Sometimes there is hallucination, and some- 
times not Sometimes they commence and terminate in a vio- 
lent outbreak. Sometimes there appears deliberation and some- 
times nothing but impulse. They may come suddenly and cease 
€18 abruptly. 

Mr. Davis. Do they ever leave the mind calm or self-pos- 
sessed ? 

Dr. Jarvis. In cases of sudden or abrupt insanity, the mind is 
sometimes left calm and self-possessed. Some are cases of en- 
tire obliviousness, and there are some cases where there is no loss 
of memory. 

Mr. Davis. In such cases, where there was an hereditary pre- 
disposition to the disease, is homicidal mania more or less likely 
to occur, than where there was no such taint ? 

15» 
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• 

Dr. Jarvis, It is more likely to occur, but I can't say how far 
this would be so. It is supposed so, and I should be more likely 
to expect it. 

Mr. Davis. What is the effect of these outbreaks of excitement 
and injury on the person's moral feelings? 

Dr. Jarvis. The moral sentiments are obliterated at the time, 
and so, in many cases, are the reflective powers. 

Mr. Davis. Are such persons conscious at the time of the act, 
or do they have a clear understanding of what they are about ? 

Dr. Jarvis. Some are conscious at the time, and some are not 
The power of reflection is absorbed in the paroxysm. They also 
may, or may not, remember. They may have no delusion. Some 
have a fixed purpose apparently, as to kill a child ; others no 
fixed purpose. The majority of cases I have read of are against 
friends. 

Attorney' General. I object to allusions to what he has read. 

Chief Justice. Confine yourself to your scientific knowledge 
and opinions. 

Dr. Jarvis. From my experience and learning, I say that the 
majority of attacks by the insane on other persons, are against 
parents, or children, or best friends. They sometimes have a 
fixed purpose, and make preparations, and sometimes do not 
And sometimes, under the insane impulse, they take up whatever 
is at hand. It sometimes occurs in persons of apparently healthy 
organization, where there was never any previous manifestation 
of insanity. 

I have heard all the evidence in this case. 

Mr. Davis. Suppose all the testimony of the prisoner's acts 
and habits were true, and all the testimony in the case were true, 
as a scientific man, do you see anything inconsistent with insan- 
ity or sudden mania ? 

Attorney- General. I object to the question. 

Mr. Davis, If the objection is to the assumption of truth or of 
the facts, I will put a hypothetical case if the government de- 
sire it. 

Suppose, Dr. Jarvis, a man of good moral character, thirty- 
eight years of age, a religious man, uniformly of great humanity 
and kindness of heart, always ready to oblige and render favors, 
not of a grasping disposition, but free and generous, industrious, 
and of good habits, killed his most intimate friend with stones 
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found on the spot, upon sudden conflict, with no evidence of pre- 
meditation or preparation, and the sole result would be that he 
might by a will obtain a legacy ; suppose the killing was within 
fifty rods of his own house, in which there are visitors known to 
both parties, and five, ten, or fifteen minutes after they were seen 
together by respectable citizens ; that the death was caused by 
stones, as testified to by the highest surgical authority, and this 
by repeated fractures of the skull, and there was no attempt at 
concealment by a removal of the body ; and suppose there was an 
attempt at concealment afterwards, so far as to divert suspicion 
from himself, are there any facts herein inconsistent with insanity 
or insane mania ? 

Attorney' General. We object. 

Mr, Davis, We also propose to ask whether the acts indicate 
insanity ; and we propose to put the same inquiries, leaving out 
the facts which the prisoner alone expressly testifies to. 

Attorney' General. I have no idea that Dr. Jarvis, if he has 
heard the evidence, should be examined on a hypothetical case. 

Chief Justice. The counsel are at liberty to state a hypothetical 
case. The first question asked was whether there was anything 
inconsistent with insanity. He should have asked whether the 
facts indicate insanity. 

Mr. Davis. We ask the privilege, at this time, of presenting our 
view of the case upon the present statute, as regards the burden 
or preponderance of proof, in cases of indictment for murder 
which involve the question of insanity. As I intimated in my 
opening that we should ask the ruling of the Court upon the 
former decisions of this Court, we propose, if the Court please, to 
present the whole question at this time. The Court may possi- 
bly not deem the argument pertinent to the question put, whether 
there are any facts inconsistent with insanity, but, in our view of 
the law, the decision we claim would reach this question. 

But first, we deem the question pertinent and admissible, be- 
cause we are not confined, in examining an expert, to his conclu- 
sion alone upon the issue. All his testimony, at the most, is 
merely for the purpose of enlightening the jury, and aiding them 
in coming to a conclusion. For this purpose many incidental 
questions are put to professional witnesses, as many have already 
been asked of Dr. Jarvis. Why then are we not entitled to evi- 
dence whether there is any fact in the case inconsistent with the 
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hypothesis set up, which is now and here the hypothesis of insan- 
ity ? Is it not one mode of ascertaining the truth, important as 
far as it goes, though not necessarily conclusive ? Suppose there 
were facts inconsistent with insanity, and necessarily excluding 
it in the minds of experts, could they not be pointed out, and 
could not the experts give their opinions upon that point? Take 
any other scientific fact, the question whether a certain stain were 
blood, for instance, which was a question in this case^ could not 
either party show that there were, or were not elements, facts, or 
chemical results alone consistent, or which were inconsistent with 
the hypothesis of blood ? 

But we claim, further, that the question may be put under the 
general rules of circumstantial evidence which we have cited in 
the opening, and which were approved by the Court in the case 
of Commonwealth v. Webster. The rule is that the facts must all 
be consistent with guilt, and inconsistent with innocence, and 
must exclude every other hypothesis. If consistent with any 
other hypothesis, we may surely show it, and that is all we ask 
in putting this question. 

But it may be replied that the rule of evidence I allude to does 
not apply in setting up a defense which has been heretofore 
claimed to be matter of avoidance, like the defense of insanity ; 
and that in such a case insanity must be proved by a preponder- 
ance of evidence. This brings us to the question we wish to 
raise under the new statute of murder ; a question not decided, 
so far as we are aware, since the new statute was enacted. We 
claim that this statute overturns all the decisions of this Court to 
the effect that insanity set up by the prisoner, in capital cases, 
must be established by a preponderance of evidence.^ It is ad- 
mitted by the courts that it repealed the barbarous rule of law 
which was decided in 1845, in the case of Commonwealth v, Yorkj 
if, indeed, it was not overruled before by this Court^ In that 
case it was held that in case of a secret homicide, no other facts 
appearing, the presumption of law was that the prisoner had com- 
mitted murder ; in other words, malice was presumed, and the 

1 Commonweaith v. Roger's, 7 Met. 504 (1844). Commonwealth t. Eddy, 7 Gray, 688 
(1866). 

^ An ex-Attorney-Qeneral informs us that the York case was orerraled by the 
Supreme Judicial Court in a case unreported, before the passage of the statute 
making degrees of murder. 
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jury must so find. The Court afterwards, in 1855, in Hawkins's 
case, 3 Gray, took pains to explain and limit the operation of this 
decision, but stated that "where the killing is proved to have 
been committed by the defendant, and nothing furtlter is shown^^ 
the rule applied, but that " when something more is shown, the 
burden of proof is on the government to prove the case," and " the 
jury under all the circumstances must be satisfied beyond a rea- 
sonable doubt that it w^as done with malice, in order to return a 
verdict of murder." In other words, add a single fact or circum- 
stance, as may be done in any case, even without the testimony 
of the prisoner, and the presumption is gone, and the jury are at 
liberty to be convinced, and to weigh the facts and probabilities 
in favor of the prisoner. Now we claim that if the statute is in- 
consistent with the ruling in York's case, or overruled it, it is with 
as much reason inconsistent with, and overrules the rule of evi- 
dence in cases of insanity, which was laid down by this Court 
prior to that statute; and there is in fact more justice and reason 
in so construing it. One rule declares that in a case of a violent 
killing, murder is to be presumed and found by a jury, with no 
absolute knowledge of the attending circumstances; the other 
declares that the jury are to find guilt, when from evidence ad- 
duced, they very much doubt whether a man was a sane or respon- 
sible being at the time of the act, or even when their minds are 
balanced, or in eqinlibrio on the question. Is it the law of this 
Commonwealth that this jury must hang a man if they have 
serious, well-considered doubts of his sanity? The old presump- 
tion of law in the York case belonged to barbarism, and civiliza- 
tion swept it away. We maintain that it has swept away this 
rule also, and the law of the future will not be the rule of the 
past. It is a fiction of law, yes, a fiction of justice, " keeping 
the word of promise to the ear " merely, to declare that the burden 
of proof is upon the government, upon the whole case, to estab- 
lish the guilt of the prisoner, and then to convict him by a " pre- 
sumption of law " which a jury is forced to accept, that every 
man is sane, and that he must jjrove his insanity, by a preponder- 
ance of evidence. It is hanging a man by " a presumption,^^ not by 
proof. It makes form more than substance, and sets fiction above 
truth. We do not claim that under the statute, it is necessary that 
evidence should be offered as a portion of the government's case 
to prove that a man is sane. It matters not whether that follows 
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or not We are dealing with substance, not with form. But we 
claim, that it being presumed, if you choose, that any man is 
sane, that may be enough for a primd facie case ; but that when 
the question of sanity is put in issue, the government should take 
the burden of showing that the act was done by a mari^ a respon- 
sible human being, with the powers, duties, and responsibilities 
of a man, and that it ought not to have the great fact, the crime 
itself any crime, the essence of the offense, actual human responsi- 
bility and intent, a matter of doubt, or of legal intendment, or pre- 
sumption. Here is the Statute of 1858 : " Murder committed 
with deliberately premeditated malice aforethought, . . is mur- 
der in the first degree. Murder not appearing to be murder in the 
first degree, is murder in the second degree." 

Murder " not appearing," that is, not proved, to be "committed 
with deliberately premeditated malice," is murder in the second 
degree. Must not the government make murder in the first de- 
gree '* appear ^^ in order to convict of murder in the first degree ? 
Must it not make deliberation and premeditation " appear,^ to con- 
vict of murder in the first degree ? On a question of secret hom- 
icide, the Court say yes, as to the circumstances of intent and de- 
liberation ; yes, as to all but the question whether the man had the 
poiver to delibetate and premeditate. We find it difficult to draw 
the line in a given case. A man is found with "twenty mortal 
murders on his crown." The homicide is identified and tried. 
Now the government mxx^i prove deliberately premeditated malice, 
in order to convict of murder in the first degree, but can it be that 
it must not prove that the man had the power of deliberation and 
malice ? It must prove the state of mind so far as to show that 
the act was not committed in mutual combat, or after great 
provocation, under sudden passion, or " heat of blood," or such 
mental and passional excitement, as the law excuses out of regard 
for human frailty, but it is not obliged to show that no insane 
spirit "out of his weakness or his melancholy abused " and rav- 
ished him ! 

For these reasons we claim that we have a right to show a 
hypothesis which is reasonable, and consistent with insanity, and 
which does not exclude the idea of guilt; and that the government 
must show that the prisoner had mind enough beyond all reason- 
able doubt to deliberately premeditate. 

Nor is this claim inconsistent with the principle of some of the 
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deciBions of this Court in criminal trials, where the presunnption 
of law which arises in civil cases, is held not to apply in criminal 
practice. I refer now to the substantial merits and equity of the 
rule as a matter of practice, as the rights of a prisoner are affected. 
The case of Commonwealth v. Bradford^ 9 Met. 268, occurred in 
1845. The defendant had been indicted for illegal voting at the 
presidential election of Mr. Polk, on the ground that he had not 
lived six months in Boston, where he voted. The government 
proved that he had resided in Kingston until less than seven 
months of the election, and what is somewhat remarkable, in this 
very house where Holmes and Leach lived; and the Court held 
that, though the law presumed that a man held his domicil until 
he showed that he acquired another, and that a party who claims 
change of residence should prove it, the burden of proof to sup- 
port the indictment remained on the Commonwealth, and that a 
negative even must be proved ; namely, that he had not resided 
in Boston six months. Now, as a matter of practical justice to 
the defendants, there is as much hardship in declaring that this 
prisoner must prove insanity, as that Bradford should show when 
he changed his residence. 

In Kentucky, it has been recently decided in Smith v. Common- 
wealthy 1 Duvall, 224, that an instruction that " when the jury 
from the evidence entertain a rational doubt on the question of 
insanity, they should always find in favor of sanity," was errone- 
ous. " The rational doubt which should result in acquittal, is a 
doubt as to all or any one of the constituent elements essential 
to legal responsibility or punishable guilt A doubt of sanity is 
essentially different from a doubt of insanity. The former should 
always avail ; the latter never." 

We call your Honor's attention further to the fact that in the 
case of Webster, decided in 1850, and which was the next case 
to York's, in which the old rule was applied. Chief Justice Shaw 
puts insanity into the same category with malice, when he states 
that '^ the implication of malice arises in every case of intentional 
homicide ; and the fact of killing being first proved, all the cir- 
cumstances of accident, necessity, or infirmity^ are to be satisfac- 
torily established by the party charged, unless they arise out of the 
evidence produced against him to prove the homicide, and the 
circumstances attending it." Therefore, we claim that if this 
presumption of malice is overthrown by the new statute, so also 
is the presumption of no ^ infirmi^ " on the part of the prisoner. 
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One word upon this phrase of "presumption of law." It is not 
laid down in our books what the nature and strength of this pre- 
sumption is. Starkie presents four distinct kinds of presump- 
tions. " Ist. Absolute and conclusive presumptions which admit 
of no proof to the contrary. 2d. Legal presumptions which are 
applied by the Court, but which admit of proof to the contrary. 
3d. Presumptions of law and fact, which admit of proof to the 
contrary, but which cannot be applied by the Court without the 
aid of a jury; and, lastly, mere natural presumptions, >vhich do 
not depend upon any artificial force given by the law, but rest 
wholly on their own natural efficacy." 

Our claim is, that, under the new statute, there can be no pre- 
sumption any stronger than the last which Starkie det^cribes, 
which is, in reality, a mere presumption of fact. We admit that 
it is a presumption of fact that men in general are sane, but even 
this presumption does not apply to some men. We may go so 
far as to admit that the government may make ^primd facie case 
of sanity, without proof, but when the question is deliberately 
put in issue by substantial testimony tending to overthrow the 
primd facie case, there is no presumption of law, and the burden 
of proof remains upon the government to show that the prisoner 
is sane, and had a deliberate premeditation. 

We think the reasoning of the Court in Commonivealth v. Kim- 
bally 23 Pick. 373, applies to the question of sanity under the 
present statute. In that case " counsel for defendant requested 
the Court to instruct the jury that the burden of proof was on the 
government to make out the whole case, etc., but the lower court 
instructed the jury that when the government had made out a 
primd facie case, it is then incumbent on the defendant to restore 
himself to that presumption of innocence, in which he was at the 
commencement of the trial. We are apprehensive," says Shaw, 
C. J., '^ that the distinction between a primd facie case, which is 
sufficient to call upon the defeiiilant to go into bis defense and 
encounter such primd facie case, and the changing of the burden 
of proof, was not sufficiently considered and observed in this case. 
Making out a primd facie case does not necessarily or usually 
change the burden of proof. A primd facie case is that amount 
of evidence which would be sufficient to counterbalance the 
general presumption of innocence, and warrant a conviction, if 
not encountered and controlled by evidence tending to contradict 
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it, and render it improbable, or to prove other facts inconsistent 
with it. But the establishment of a primd facie case does not 
take away from the defendant the presumption of innocence, 
though it may in the opinion of a jury, be such as to rebut and 
control it ; but that presumption remains, in aid of any other 
proofs offered by the defendant, to rebut the prosecutor's primd 
facie case." 

In the case of Commonwealth v. Eddy^ the Cour( distinctly 
place "the burden of proof" on the prisoner to prove insanity. 
We submit that this cannot be good law. Nor is the difficulty 
practically avoided by calling it by another name ; as by stating 
that the burden of proof is upon the government on the whole 
case to show the guilt of the prisoner, and then declaring that if 
the question of sanity is in issue, the burden is upon him to show 
it by a preponderance of testimony. But under the statute, in- 
sanity is not a matter of avoidance, and whether this decision was 
good law in 1856 or not, it cannot be law in capital trials for 
murder in the first degree under the first clause of the existing 
statute. 

Even in the case of Commonwealth v. York^ in 1845, the Court 
held that " if the case on the evidence should be in equilibrioy^ on 
the question of excuse or extenuation, or mitigation of the offence, 
^ the presumption of innocence will turn the case in favor of the 
accused." 

It may be said that the argument b raised on the words of the 
statute, which apply only to murder in the first degree, and not 
to murder in the second degree. The answer is plain. The 
same statute provides that the old form of indictment shall suffice. 
All indictments for murder charge murder in the first as well as 
the second degree. And therefore, if the jury find no murder in 
the first degree by reason of insanity, they must have passed upon 
the question, and the finding would necessarily apply to both 
degrees of murder. 

In Commonwealth v. McKiCj 1 Gray, 61, the Court say that 
*Hhe issue in criminal cases being always a general denial of the 
crime charged, necessarily imposes on the government the burden 
of showing affirmatively the existence of any material fact or in- 
gredient which the law requires in order to constitute the crime,^^ 
Sanity, responsibility, deliberation, are material ingredients of 
the crimCi now expressly enacted in the statute. They are em- 

16 
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braced in the issue as soon as the party pleads, and the finding 
in one degree on the question of sanity, would necessarily cover 
the whole issue. 

Mr. Somerby, I wish only to bring this question to a point 
Supposing the argument of my associate goes further than the 
Court will rule. I think our claim is law, but suppose we claim 
too much. To prove murder in the first degree, sanity must be 
proved. To convict in the first degree the scales must preponder- 
ate, and then if the jury's minds are balanced, it may be murder 
in the second degree. 

Attorney- General I have no argument to make on these points, 
but should like to say merely that I desire the Court to state the 
true form of the question in this case. 

The Court retire to consult. 

Chief Justice. [After the return of the Court.] No change will 
be made in the form of the question put to an expert. You may 
put a hypothetical case, and ask whether it shows insanity, or if 
the witness has heard all the testimony, whether the facts in his 
opinion indicate insanity. The witness, however, must not dis- 
criminate upon the facts, but assuming all the testimony to be 
true, he may state whether or not they indicate insanity.^ The 
Court will instruct the jury upon the other point, with regard to 
the burden of proof. 

Mr. Davis. Suppose, Dr. Jarvis, that all the facts testified to in 
this case are true, what state of mind do they indicate ? 

Dr, Jarvis. Assuming all the evidence to be true, the facts in- 
dicate maniac paroxysm. Leaving out the prisoner's testimony, 
the facts tend to a suspicion of it. They tend that way. They 
lead us to suspect insanity, or something more than the ordinary 
desire to kill. 

I went up to the prisoner by request, when he made the excla- 
mation whilst Mr. Beal was on the stand. His pulse was one hun- 
dred and thirty-two. An ordinary pulse would be seventy-two to 
seventy-five. I said nothing to him. This would not be an 
ordinary pulse if in good health, with great anxiety. That pulse 
would indicate extreme anxiety, and very high for that. A man 
of that pulse must have great nervous irritability. I heard a 
strange sound, and looked round. I did not speak to him. 

cross-examined by the Attorney- General : — The pulse with 

1 See Commonwealth y, Wilson, 1 Gray, 888. 
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other things is regarded in eases of insanity. It aids. We always 
examine the pulse. It is sometimes very slow, but generally 
faster in cases of insanity. I have no doubt on his insanity to- 
day. Whatever insanity he may have had, it was not contiim- 
ous. I have heard nothing in the testimony to show he was in- 
sane before that evening. I recall Delano and Clark's testimony ; 
there was no indication of insanity during their interviews, and 
none during the conversations with the other witnesses prior to 
his committal, nor on the Monday after. I am of opinion, on the 
prisoner's statement, that there was a maniac paroxysm at that 
time. It may have lasted five or twenty minutes, commencing 
when he struck with that stone, and coming out of it at the time 
he picked up his hat. His mind seems to be confused at that 
period. There is a kind of insanity which may attack a man 
never before insane, which may last not more than ten minutes, 
and leave him sane, and m^y never return ; but it would be more 
likely to occur again. It is known as ^^ mania transUoriaJ^ There 
might be no discoverable premonitions of it. Insanity is a disease 
of the brain. I do not say a disorganization necessarily, but a 
disturbance. It is a physical disease, often merely functional. It 
might be a disease of the brain, or a functional disturbance, or 
disturbance of its action, and last not more than ten minutes 
when it had never occurred before or since. There must be a 
beginning. 

Attorney- General Suppose there was a secret insanity, or that 
you wished to inquire for it at a particular time, how would you 
test it ? 

Dr, Jarvis. In such a case I should take character into account, 
his antecedents, his healthy or usual habit and character, and see 
whether and how far his present manifestations harmonized with 
or varied from those. In most of these cases there is either an 
hereditary taint, or a constitutional disturbance by reason of in- 
temperance, or the constitution is otherwise vitiated. 

Attorney- General. Shouldn't you consider whether he had a 
motive in deciding whether an act as of homicide were an insane 
act? 

Dr. Jarvis. Whether he had a motive or not would be an im- 
portant element ; but the motive is to be decided, and the ques- 
tion then would be whether it is sufficiently strong or adequate 
to lead the man to the act. 
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Attorftey- General Suppose there was evidence of design ? 

Dr. Jarvis. Marks of design would be a still more important 
element in this consideration. 

Attorney' General. Suppose there were evidence of concealment 
after the act ? 

Dr. Jarvis. I should put little confidence in attempts at con- 
cealment after the act. If insane, after his return to reason, he 
might conceal. I should not put much reliance on it. Almost 
any man will shufSe in difficulty. Insane people sometimes con- 
fess, sometimes conceal. If he had come out promptly and told 
of it, it would be strong in his favor; but lying might be due to 
bad management. Some persons when they come to themselves 
speak of it, and some do not. He was evidently not conscious of 
his insanity. But his forgetfulness, absence of remorse, sorrow 
at the fact, yet feeling no' guilt, are evidence of insanity. 

Attorney- General. Doesn't it come to this. Dr. Jarvis, that you 
believe crime itself, or homicide itself, is insanity, or evidence of 
insanity ? 

Dr. Jarvis. No, it does not come to this, that the criminal act 
is test of insanity. I do not consider that a criminal act is a 
proof of insanity, but in connection with his explanation of cir- 
cumstances, it must be taken into account I have had charge 
perhaps of two hundred patients ; have had eight at a time, and 
others living elsewhere. I was never a superintendent of an 
asylum. I have never seen as many insane persons as sane. 
My experience with patients is more limited in number than Dr. 
Choate's. He takes care of more people continuously insane. 

Attorney- General. Do you not think that this instantaneous 
insanity could be set up in all cases of secret killing ? 

Dr. Jarvis. No, sir, it would not apply to the Webster case. 
I should inquire into a man's history, his family, his susceptibil- 
ity, his family taint, and tendency to disorder of the brain. Every 
man has not these tendencies. I say only that a susceptibility to 
insanity is transmitted, not generally the disease itself. The same 
rule applies as to other diseases, of the heart, rheumatism, lungs, 
etc. Sometimes children are born insane, but it is very rare. It 
therefore does not follow that because a parent is insane the child 
will be. There are partial statistics not well digested, that 
show that insane parents will have more children insane than 
others ; there are none that give the proportion of insane children 
of insane parents. 
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Attorney ' General [Shows a genealogical chart of the family.] 
Sappose here that M arcy Robbins was insane : she has a daugh- 
ter who married a Bearce, and she had five other children and 
twenty- nine grandchildren, and one of them was insane; would 
that be the proportion you would expect ? 

Dr, Jarvis, Almost all of them are living. Some allowance 
must be made for those who may become insane. They may 
all be insane yet. I know one family where one in five were in- 
sane for six generations. 

Chief Justice, No single family can be introduced. 

Dr. Jarvis. That is all I have. It is not necessary there should 
be delusions in cases of this form of insanity. They generally 
perceive nothing. The perceptive faculties are absorbed in the 
maniac paroxysm. 

The defence close their testimony at 5.40 p. m. 

The Commonwealth, by way of rebuttal, recall Dr. Jones, 
Thomas Newcomb, Eli Wilson, A. H. Sampson, and William 
H. Burgess, who testify that they have never seen anything in the 
prisoner indicating insanity, and have known him from six to six- 
teen years. 

Alpheus K. Harmon sworn, examined by the Attorney- Gen- 
eral : — I am turnkey at the jail, and have had Andrews in cus- 
tody since last May, and under my care. I was not present 
when he testified. There was a time for about a day and a half 
when he seemed loath to talk. It was about a month after his 
arrest He did not answer. During that time a few friends 
called on him. He didn't talk to them. The second day I went 
in to him, and he didn't speak to me. I told him I was going to 
^Hake him out, and put him in with those other fellows; they 
would stir him up." He said, '' I am feeling better. I have had 
a hard time with my head." He didn't answer me the first time 
I spoke to him. I think I have stated the whole interview. He 
answered me a minute after I had spoken, that he was feeling 
better. He was on his bed, head tipped back, handkerchief round 
his head, eyes closed. I saw him afterwards that day, but noth- 
ing particular was said. My tone to him was rather sharp. I 
did not take hold of him. Since that time I have seen nothing 
peculiar in him. 

Cross-examined by Mr. Davis : — His conduct since his con- 
finement has been very calm and quiet I know he has had 

18 • 
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headaches sometimes. He has complaiDed of them some before 
and since that time. He said, ^'I have had a hard time with my 
head." I did not tell him I thought he was shamming. 

Joseph Feckhaxn^ recalled : — 

Attorney- General, What did you state in your prayer after the 
arrest, at Andrews' house? 

Mr. Somerby. We don't see how this is material or how it 
rebuts. 

Chief Justice. It may bear on the question of insanity only. 

Witness. I asked in the prayer in which Andrews took part, 
that the murderer of Cornelius Holmes might be discovered and 
brought to justice. I can't remember any particulars further 
than allusion to the peculiarly solemn circumstances in which 
Andrews was placed. 

Cross-examined by Mr. Davis: — I visited Mr. Andrews in 
jail several times; was there on the day Mr. Harmon speaks of. 
His manner was entirely changed. I spoke to him. He made 
no reply. He looked strangely. He was sitting on his bed. He 
had been previously very glad to see me, and was communicative. 
He finally came to the door of the cell after Mr. Harmon told 
him it was Mr. Peckham. I then asked him some questions. 
He said, " Tell my family I am a murderer, but not a thief." I 
supposed he referred to a previous conversation concerning stories 
which had recently been started against him. 

Uriah Macoy, recalled: — Mr. Peckham prayed that the guilty 
might be discovered, and the innocent go clear; that Grod would 
give grace to the defendant, and if he did the deed, give him 
grace to confess it. 

Dr. George H. Choate swom^ examined by the Attorney- Gen- 
eral : — I live in Taunton. I am a physician and am superin- 
tendent of the lunatic hospital. I have held the position the last 
fifteen years, and have bad about three thousand six hundred pa- 
tients under my charge. I have visited other institutions of a 
similar character very extensively. I have heard all the testi- 
mony. 

Attorney- General Looking upon the evidence in this case, 
what are the circumstances, if true, which are material in deter- 
mining the sanity or insanity of the prisoner ? 

Mr. Somerby. We object to the question. We were required 
to put one of two questions, either upon a hypothetical case, or 
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the facts in evidence, and to ask the witness's opinion whether 
they indicated sanity or insanity. Now this is a new question, 
under which the witness may legitimately answer the very matter 
which we were not allowed to introduce. He can state what facts 
are inconsistent with sanity or with insanity, because such would 
be material to the question, as we claimed in our argument. 
But on other and general grounds, if we understand the ruling of 
the Court on our question, the only question is his conclusion or 
opinion on all the facts. 

Chief Justice. We think the question is competent, but the 
witness must understand that he is not to judge of the evidence, 
but take all the testimony as true. 

JDr, Choate. As bearing on the question of insanity the only 
fact appearing which would naturally suggest insanity, is the 
insanity of his mother and more remote relatives. I think there 
can be no doubt that he has an hereditary liability to insanity. 
Insanity is transmissible, in this sense, that the same constitution 
renders offspring liable to same diseases. But evidence of insan- 
ity in ancestors is in itself of no value in a given case, no matter 
how strong, without direct evidence. It may be important in a 
nicely balanced case. In this case I discover no direct evidence 
of insanity, and therefore proof of insanity in ancestors is of no 
value. The fact that a man was under constant observation and 
appeared sane down to an hour at least before the homicide, and 
then a half hour afterwards, is to my mind conclusive »that the 
homicidal act was not in consequence of disease, and did not 
spring from insanity. 

To the Chief Justice. I have never known a case of insanity 
originating and terminating in a single act of violence. I don't 
believe such a case exists. 

To the Attorney- General. As to the material circumstances: 
Motive is an important consideration, and the fact whether it was 
present or not. The sane act from ordinary motives, such as per- 
sonal advantage. Motive alone, in a large majority of cases, in- 
dicates sanity or insanity. The insane have no motive, or act 
from a false motive, or one which does not exist. 

Next, selection of time and place. The impulsive insane does 
not choose time and place. He acts in broad noon, or before 
many people; the criminal chooses darkness and seclusion. An 
insane homicidal impulse does not break out from outward influ- 
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ence or an exciting cause witboat, bat from disease within ; and 
in defending oneself, with attention strongly aroused, it is less 
likely to appear than at other times. Next, the conduct after* 
The insane genersdly avow the act, the criminal conceals. There 
are one or two other facts which might have some bearing : the 
excessive violence done to the body, as in this case. Wanton 
violence, or mutilation without object denotes insanity ;. but with 
an object, if devoted to the mere accomplishment of the deed, 
does not. Then it seems to be established that the act was con- 
trary to the whole course of the man's life. One symptom of in- 
sanity is a change of character. An act contrary to life and 
apparent character, is often indicative of insanity, but I do not 
think a single act of that kind is sufficient to form such a con- 
clusion. 

Cross-examined by Mr. Davis: — Do you mean to say, in 
answer to the inquiry put to you by the Court, that there are no 
cases of sudden insane impulse ? 

Dr. Choate. I mean to say there are no cases of instantaneous 
insanity, instantaneously maniacal. 

Mr. Davis. Do you mean to state there are no cases of sudden 
insane impulse ? 

Dr. Choate. I think there are no cases of sudden insane im- 
pulse. '^ Sudden '' is a comparative term. In all cases there is 
a gradual approach to insanity. There is a moment when in- 
sanity begins. There is a gradual increase of symptoms, and it 
does not reach unconsciousness without increasing symptoms. 

Mr. Davis. From your opinion, experience, or professional 
learning or reading, are there not cases of sudden outbreaks with 
no previous symptoms to the popular eye ? 

Dr. Qioate. There are cases of sudden outbreaks of maniac 
violence in persons who have not indicated signs of insanity to 
the common eye. 

Mr. Davis. Is it not a disputed point on your part whether 
there are such things as insane paroxysms, leaving the person 
calm? 

Dr. Choate. I dispute it. I do not believe they exist. 

Mr. Davis. Your experience is mostly with those confined in 
asylums ? 

Dr. Choate. It is. 

Mr. Davis. Do not the insane often have impulse ending in 
calmness ? 
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Dr. Choate, They do, but cases of four or five or ten minutes, 
ending in calmness, I think do not occur. 

Mr. Davis. Do you not differ from many professional authori- 
ties as to cases of sudden insane outbreak or frenzy, afterwards 
passing off? 

Dr. Choate. That is a disputed point. I believe they do not 
exist 

Mr. Davis. Do you agree with other recent authorities on that 
point? 

Dr. Choate. I do not agree with many professional men in this 
respect, as to cases of maniacal paroxysm, arising suddenly to the 
popular eye, lasting a short period, and passing off. 

Mr. Davis. Suppose a female of nervous constitution, weak, 
delicate, highly sensitive, were attacked for improper purposes, 
might .she not, in her terror and passion, exert almost superhuman 
strength, and lose all knowledge of and responsibility for what 
she did ? 

Dr. Choate. She might lose all memory ; a man might, but I 
doubt whether a man would. Women have hysteria^ men do 
not. This would be a rare example in a woman. I would not 
say, however, that it is impossible in a man. 

Chief Justice. Assuming the prisoner's account to be true, was 
he in your opinion sane or insane ? 

Dr. Choate. On the whole I should regard him as sane. Tak- 
ing the prisoner's statement, the preponderance of other facts 
overpower the inference from his statement alone, and I should 
not regard him insane. 

Mr. Davis. Into which scale do you put the ancestral taint? 

Dr. Choate. Into the scale of insanity. 

3/r. Davis. You stated that insanity was transmitted like other 
diseases. In addition to that, would the fact that the mother was 
insane during conception, gestation, parturition, and nursing, in 
your opinion increase the liability? 

Dr. Choate. All these facts strengthen the liability. 

Mr. Davis. Into which scale do you place his previous life and 
character ? 

Dr. Choate. In the scale of insanity. 

Mr. Davis. Into which scale his peculiar traits of character; 
that he was timid, humane, kind-hearted, religious, honorable, 
and generous ? 
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Dr. Choate. Into the scale of iDsanity, as far as they go. 

Mr. Davis. And you stated that the extreme mutilation was 
evidence of insanity ? 

Dr. Choate. I pat that into the scale in favor of the prisoner. 
I was summoned by the government. I have had no communi- 
cation with the prisoner. 

Reexamined by the Altomey- General : — Do you mean to state 
that a child conceived during insanity of the mother is more 
likely to be insane, than the child of a mother who has been pre- 
viously insane, or may become insane afterwards? 

Dr. Choaie. It is a disputed point, but I think it fair to assume 
that it would be more likely to be insane. There are no facts to 
support this opinion. It is simply an increased liability. I did 
not leave out this point in forming my opinion. 

George H. Morse, recalled : — I heard my memorandum read 
to the jury. The latter part of it was concerning a conversation 
on Friday. I was not asked about that on the stand. The con- 
versation about the wallet was after my tablets were put up. 
That about Leach was taken down at the time. 

Cross-examined by Mr. Somerby : — I did not state on the stand 
before that I wrote down all I then thought of. I did not give 
the talk about the wallet as a subsequent conversation. 

Evidence is closed at 7.05, p. m., and the Court adjourned to 
Tuesday morning at 9 o'clock. 

Tuesday, Dec. 8th. 
The Court came in at 9 o'clock, a. m., and Mr. Somerby pro- 
ceeded to make the 

CLOSING ARGUMENT FOR THE DEFENSE. 

May it please your Honors^ and you Mr. Foreman^ and Gentlemen 

of the Jury : — 

I am glad that this long and interesting trial has now been 
brought to a close. It becomes my duty to present to you such 
considerations as I think will convince you that the prisoner, Sam- 
uel M. Andrews, did not commit this crime of murder, nor any 
crime known to the law. The importance of the duty devolving 
upon you demands your closest attention ; and in considering 
this case it is well for you to see exactly what you are trying. 
You are called upon to weigh a man's life ; to say whether he 
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sfcall live or die. For in case you shall find him guilty of murder 
in the first degree, there is no alternative but death. You will 
have to take upon yourselves the office of the Almighty, as all 
men do, when in their opinion a man's life must be sacrificed or 
saved. I, therefore, ask you, gentlemen, to weigh all the facts 
and circumstances of this case with great care and solicitude ; to 
free your minds from all prejudice, and to consider it as for your 
own life. The prisoner, Samuel M. Andrews, is charged with 
murder. The charge of murder for which he is indicted em- 
braces all degrees of crime, from murder down to a simple assault 
and battery. You have a right to say at what point this indict- 
ment shall stop. You may say it is murder in the first degree, 
in the second degree, or manslaughter, or you may acquit the 
prisoner. I contend that the prisoner did not commit the crime 
of murder. What does murder mean ? It means the killing of 
a human being with malice aforethought. There are different 
degrees of malice, as well as different degrees of murder. There 
may be a case where a fiend sits down and coolly calculates, plots, 
and then commits a murder. On the other hand a man may 
kill another with malice, and yet commit only murder in the sec- 
ond degree. But a man who is bad enough to commit premedi- 
tated murder, is one from whom all natural goodness is driven 
out, and only evil left The difference between murder in the 
first and second degrees, is the difference in the degree of malice 
or premeditation with which it was done. This prisoner was 
not familiar with the law, and when he killed Cornelius Holmes, 
was it strange that he should consider it murder? But, rather, 
gentlemen, was it not natural that he should so consider it? 
Take men as they go, and what do they know about murder ? 
If they kill another they suppose it is murder. But if they knew 
that killing of itself was not murder, it would affect their conduct 
in relation to it. But even as the law formerly was, you would 
be bound to consider a secret homicide murder, if there were no 
facts adduced to prove the contrary. The question is not whether 
Samuel M. Andrews killed Cornelius Holmes — that is granted; 
but did he do it wilfully and with malice, or did he do it right- 
fully? Did he do it in the heat of blood? A man may become 
BO intoxicated by passion that for a time his reason may be de- 
throned. The law in its humanity says, that if a man under 
great provocation kills another, it is not murder. It does not say 
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that another man's life must be taken for it, but it considers the 
infirmities of human nature and demands the circumstances 
attending the transaction. It asks how it was done. Was it 
sudden ? Was it with motive ? Was it a friend or an enemy ? 
If it is proved that the man was in anger, in heat of blood, in 
other words when he was not himself, the law looks tenderly upon 
the act The penalty, according to our law, for murder in the 
first degree, is hanging ; for murder in the second degree, impris- 
onment for life; and for manslaughter it is practically left for the 
Court to determine the term of imprisonment. 

I will first put this case upon the ground that the government 
have assumed ; — that the prisoner is sane ; and then I will go 
further. 

The fact that we know that one man has killed another, is not 
of itself proof that he is guilty of murder, and no honest man 
would so decide, until he had examined all the facts and circum- 
stances surrounding the deed. A weaker case than this to con- 
vict Samuel M. Andrews of the crime of murder, never was tried 
in any court I do not say that the people of Kingston would 
hang the prisoner; but the Holmeses and the Beals who never 
received Cornelius Holmes into their houses, now pursue his 
friend with their severest hatred, and would hang him up and 
take his life as they would that of a grasshopper, provided that 
by this man's life, they could break the will and obtain the money. 
I speak not of the offer of a reward for the discovery of the au- 
thor of the homicide. We should all have done the same. But 
these men appear here with counsel to see if the will can be 
broken through the sacrifice of the life of Samuel M. Andrews. 
And with them come the State constables who are influenced by 
the reward of $2,500, in case of conviction. But thank God, 
gentlemen, the prisoner's life does not rest in their hands, but in 
the hands of the jury, in whom the defense can place confidence, 
for not a Holmes or Beal is among this jury. The prisoner 
has been set upon from all sides, and no one has been for him 
except the Court, and a few unfortunate people almost broken 
down by the insane blood in them. I say these things beeause I 
have seen them here in hot haste endeavoring to block up every 
avenue by which the poor, broken down, forsaken man has a 
chance to be heard, or a space to breathe. There is not a fact in 
evidence that is not consistent with the prisoner's innocence. I go 
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farther, and claim that the facts are more consistent' with innocence 
than with guilty whilst some of them are entirely inconsistent vnth 
guilt. Let us see what the government claim. The body of a 
man was foand just in the rear of Andrews' garden, within 
three rods of a public path; his skull broken to pieces with stones, 
and stones strewn upon the ground in all directions. In his pock- 
et, within sight, was found $744. Who killed that man ? Did 
be kill him for gain? No! Whoever killed him mast have been 
insane, or in a sudden passion nearly approaching insanity. 
Would a person kill another with malice aforethought, crush in 
his skull, and yet forget to take his money ? There is something 
singular in this. People would say, << Surely some madman has 
done this, — a fiend in doing, but not a murderer in planning, or 
a robber in executing." Who is the man that was found ? Cor- 
nelius Holmes, a man weighing two hundred and twenty-five 
pounds, found dead, and his head crushed in with stones. Who 
did it? Who killed this giant of two hundred and twenty-five 
pounds ? Do they go search to find a strong man and a felon ? 
No! They select a man of small stature, of all others most 
timid, most mild, most humane, most generous, and most relig- 
ious in the community ; one of deep religious convictions ; not a 
hypocrite, but a man whose whole life is a credit to religion; th^ 
friend of the deceased, who on the Saturday preceding his death 
had brought him a bouquet of tulips. If Andrews was fiend 
enough to have coolly killed Cornelius Holmes, why had he not 
acted with the sagacity of a fiend, and hidden the body ? It is 
absurd to think that such a man would commit a murder. Was 
it likely that a man believing in religion, and who had experienced 
its saving power, walking in the paths of innocence and virtue, 
with God's sunlight smiling upon him, his every act in conformity 
with his professions as a Christian during his whole life, — could in 
a moment plunge himself into the abyss of crime ? Point out an 
act of his life at variance with his Christian character. In the whole 
range of human experience there never was such a case known. 
The government say that Mr. Andrews wrote a note to Mr. 
Holmes. I reply that he did. Do you, gentlemen, think that 
a man who is the fiend that this prisoner is represented to have 
been, would not have acted with the cunning of a fiend? Wouldn't 
he have had the brains of a fiend, the deliberation of a fiend ? 
Do yon think that he would have written a note to Cornelius 

17 
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Holmes asking him to come to his house, so that he might mur- 
der him, and then send it out to the public in a boy's open hand; 
a note which would prove a damnable record against him ? Is 
there any concealment in the sending of that note? There is not 
a man in Kingston who comes forward and says that be is a 
hypocrite. As this note is clauned to be the first link in the evi- 
dence, let us look at it 

" Friend Cornelius : — You asked me to come down to see you 
before you went to Boston, but it was not so that I could come down last 
eve, and don't think that I can this eve, as I shall have to work in my 
garden as long as I can see. If you wish to see me for anything in par- 
ticular, you can take a walk up. Shall be round until half past eight 
Shall then go down to the store. 

" Yours truly, S. M. A." 

He says " If you wish to see me for anything in particular^ you 
can take a walk up and see me." Is there any guilt in this ? Is 
\i a finger-point to guilt ? Is it a link in the chain ? I say that 
it is conclusive evidence of his innocence. Is there any demand 
for Holmes to come and see him, or any certainty of his coming? 
It is proved that he intended to go to the store that evening, and 
that his errand was unexpectedly done by another person. Is 
there a word in this note which is not truCj and which we have 
not corroborated ? If guilty, something in this note would be a 
lie, but every word is proved true. 

Is it now denied that these men were intimate friends upon the 
instant of the homicide ? Is it now denied that he was going to 
the store? Gentlemen, all these things have been proved. It has 
also been proved that it was a frequent custom for him to send 
similar notes to Mr. Holmes. And why should he not have done 
so? Here is a man who works for 02.17 a day, is industrious, 
of few wants, of good habits, never losing any time ; owning his 
03,000 house ; and even economizing his time to eat his supper, 
so that he might toil in his garden. He did work in the garden 
that night and other nights. He had worked as late before. 
What is there in the note wrong, unnatural . or new ? Is it not 
friendly, simple and honest? We have other notes which Prov- 
idence has taken out of the hands of Mr. Beal, to show still fur- 
ther his innocence and friendship. Let us look at them and see 
if at that time he contemplated murder. We will first take the 
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note written to Mr. Holmes while the latter was on a visit to 
Boston. 

" Kingston, Nov. 25. 
**Dear Friend: — According to promise, I will seat myself to write 
you a few lines but hardly know what to write, as it has been so short 
a time since I saw you. I have been to church all day in Kingston, but 
have not been to the Baptist. I thought I would wait, for you said 
that I ought to go with you. And as you were not going to be here, I 
thought I would not go. I think that T should have gone if you had not 
sai(f that I suppose that you arrived safe, and are having a very pleas- 
ant time, — at least, I hope you are. I suppose your friend W. has gone, 
but I suppose you saw him before he went And now, my brother in 
Christ one word to you on the subject that concerns our souls' salvation. 
May the remainder of your days be spent to your Maker's praise, as it 
has been some time since you have given your heart to God. I hope 
you will hold out faithful, and we both meet at the right hand of God, 
there to have the Saviour's smile. Will you remember me to the throne 
of grace, and I will pray to God, the eternal one, that your dear soul in 
Christ may not fall. Much more might be said, but time will not allow. 
I don't know as it will be so that I can stop in Boston. If it is so, I 
will try and find you. I don't know how the cars go. Perhaps I shall 
have no time to stop. I must close by wishing you a long and happy 
life. I hope you will have a pleasant visit I should be very much 
pleased to have a line from you. I will close, so good night Mary says 
remember her love. Was very glad to hear you say that you were to 
meeting all day last Sunday, for I think that it is the most befitting place 
for a child of grace ; and for all and ourselves my earnest prayer is, that 
the Grod of all will watch over us. Please not let any one see this, and 
when you have read it, burn it. Excuse all bad spelling. 

" From your friend, Samuel." 

And again, gentlemen, let us look at a note of sympathy and 
condolence written in 1862, very soon after the death of Mr. 
Holmes's mother. 

" Kingston, April 6th, 1862. 
" Friend Cornelius : — It is with pleasure that I seat myself to 
write you a few lines. I received your kind letter, and was very glad to 
hear from you, and hope you are having a grace which may be with you 
and give you strength to bear up under all troubles that God may see 
fit to send upon you, and may you bow in submission to His will, real- 
izing that it is all for our own good that God afflicts. I have not any 
news to write you. All are the same as they were when you left I 



196 TRIAL OF SAMUEL M. ANDREWS. 

suppose that you are thinking about home by this time. Mrs. Andrews 
sends her love to you. 

*' I will close by wishing you a long and happy life, and hope that the 
last days of your life may be your best days. 

" From your friend, S. M. Andrews." 

Did he think of murder, gentlemen, when these notes were 
written ? How many of these might have been written we can- 
not tell, as they have been destroyed; but enough Jiave been 
miraealously preserved and drawn out of the Holmeses, to shpw 
that it was a custom of his to write such notes, and to send them 
by a boy, the son of his employer, who carried the note on the 
evening that Mr. Holmes was killed. It is as just for you to infer 
murder from one of these notes^as from the other. All the gov- 
ernment witnesses cannot erase the pure unalloyed friendship 
which existed between these two men, long before any will was 
executed. Friendship deep and strong, when the Holmeses 
offered him no extended hand ; when he never penetrated their 
bouses deeper than the kitchen ; and when Beal, the brother-in- 
law of the Holmeses, now so earnest in this prosecution, didn't 
know him on the street What is it, gentlemen, but disinterested 
friendship, the friendship of an honest mechanic, and religious 
counsellor? All the wealth of Kingston cannot blot it out It is 
a sincere and honest friendship. I challenge them to attack it, 
or to shake it. 

K the government fail to show that the note was written by 
Mr. Andrews for the purpose of calling Mr. Holmes to his house 
80 that he might murder him, then their foundation fails ; down 
goes the chain by whick they would have him hung ; for Mr. 
Holmes must have come up there as usual, and then, gentlemen, 
where are the motive and intent ? This note, instead of being 
the link by which the government would hang the prisoner, is 
conclusive of his innocence. If this has failed, the whole theory 
of the government has failed. I stand upon this note. 

But there are other circumstances stronger than the letter to 
which I will refer, — the place where the homicide was committed, 
and where the meeting occurred, just in the rear of Mr. An- 
drews' garden. Dr. Choate seems to have assumed that there 
was a selection of time and place, and that the place was secluded, 
and he seems to base bis opinion on that ground, argument per- 
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haps I should call it, and I suppose the government will claim 
the same thing. Gentlemen, we deny that there is any evidence 
of selection of time or place, but directly the contrary. If he in- 
tended to kill Mr. Holmes, do you think that he would have 
called anybody there to see him do it ? The place where the 
murder was committed, in the face and eyes of his neighbors, and 
where they walked freely ! It is in evidence that he made an 
agreement with George Clark to come to his house that evening 
and get some hens — to witness the murder it may be! There 
was no time specified, and he was liable to come at any time, 
and on business that might occupy an indefinite time. 

Then, being treasurer of a religious society, it was not an un- 
common thing for a man to come to him on business. Mr. Delano 
did come to pay his subscriptiotr, and he saw Mr. Holmes then 
in the garden, and was within two rods of him. The government 
do not ask Mr. Sproul, — the most important witness, — a ques- 
tion on this point. He, the next door neighbor, was the very 
man who was nearest the place where the deed was committed, 
who was seen by Mr. Andrews walking in his garden near by, 
and who was the last person that saw Holmes in Mr. Andrews' 
garden. And yet the government ask you to believe, gentlemen, 
that Mr. Andrews deliberately killed Mr. Holmes, within twenty- 
eight rods from a place where Mr. Sproul had seen Andrews and 
Mr. Holmes together, and within twenty minutes after Delano 
was with them. Would a man deliberately murder another with 
whom he knew he had last been seen talking with in his own 
garden that very evening? Would a cool, deliberate man, have 
killed another under these circumstances ? No ! He would have 
said, " It will not do to kill him now, I must be more secret, and 
do the deed either by poison, or by some means which would be 
less liable to detection." But, if, on the contrary, these men were 
friends, as all the evidence shows, up to the very minute of the 
homicide, everything would have been as the facts have now 
proved them to have been. There is not a circumstance in this 
case which points to murder. We must not assume that a man 
commits a murder and then try to make the facts prove it That 
is mere prejudice, mere unfairness, throwing life away. But ac- 
knowledging that he killed him, we must examine the minute 
circumstances attending the commission of the deed, and deter- 
mine whether it is proved to be murder. Look at the facts first. 

17* 
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Was it malice? Was it a plan? The place where the dead 
body was found, was the last place to be selected for such a 
purpose. He loved the cemetery as a sacred repository, a place 
of religious study. It was the last place for such k deed by such 
a man. It was Kingston's walking ground. It was exposed to 
the passers by, and it has been proved that one person, at least, 
was in the habit of passing there in the evening. The note, 
time, and place are all consistent with friendship, but are incon- 
sistent with crime. 

K we leave it here the case is at an end. But the government 
say there was a motive. Was there a motive, or has one been 
manufactured? No motive is shown, and when the motive is 
taken out, the case is ended. What motive do the government 
set up? They first say that he killed Mr. Holmes, because a will 
had been made in his favor ; in the second place for the money 
that he had upon his person. If either proposition is untrue it 
shows a weakness in the government's case ; and failing to show 
the one, they fall back on the other. I hold them both to be one 
and the same motive. If one falls, .the other drops. So far as 
Holmes was his friend, he had no motive to kill him. I under- 
stood the learned attorney in his opening for the government 
to say that the murder was not committed for robbery, nor for 
revenge. The man who would kill another, to take money from 
his person, must indeed be wicked and deliberate. If the prisoner 
took anything from the body, I admit that it tends to show 
malice and premeditation. But he did not take anything from 
the body of Mr. Holmes. The most cruel and false theory of 
the government, that he wanted money, and therefore killed Mr. 
Holmes, has not been proved. And, gentlemen, the govern- 
ment has been driven by the facts to assign as a reason that he 
wanted this money to help the church. What a reason for mur- 
dering a friend and robbing his dead body! Not a miser's reason, 
not extravagance, not vice, but to aid his own beloved churchf! 
A man in good pecuniary credit, as White and Cobb both say, 

— a man who could borrow money of Kingston's shrewdest men, 

— murder to help his church? It is cruel, heartless barbarism to 
hint such a motive against a man who could borrow of anybody, 
on his own personal credit, and who was borrowing on his own 
credit, that he might lend to the Lord. Why are his religions 
acts so damnably misconstrued? Because, ^gentlemen, there is 
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somebody behind who wants money ; who wants to break down 
the will ; and to trample Samuel M. Andrews down to do so. 
It is not the prisoner^ bat it is his heartless accusers that seek for 
money. And this man is a Christian, and not a hypocrite. 
Could a man reside in a community for thirty years and be a 
hypocrite and no living man suspect it? Was he living a false 
life and never off his guard? Who disputes his credit morally 
or pecuniarily? Will even Macoy, the State constable, who 
swears to everything, even to the very words of the prayers, 
swear to this ? CrampecJ for money ? It is false. What wit- 
ness has testified that any money belonging to the deceased was 
found on Mr. Andrews? What evidence even tending to show 
that Holmes had more money than was found ? If he took any, 
would he not have taken it all? If he was cool enough to 
commit such a deed, would he not have been deliberate enough 
to have taken everything which would have been of value to 
him ? To say that Mr. Andrews killed Holmes for his money 
is a cruel perversion of an innocent man's acts. The government 
have attempted to show that he was tightened or cramped for 
money, but have entirely failed to show it. To prove it, they 
have enabled us to show instead, that he was industrious, easy 
in his circumstances, and spent money with a liberal hand ; but 
only for proper objects. They put men on the stand to show 
that he was cramped for money, from the fact that he borrowed 
0300 ; and then it turns out that he borrowed it for the benefit 
of the church. It is also shown that, as treasurer of the society, 
he had paid in 093 more than he had received. He received 
$160 from Mr.. Tobey of Boston, to be devoted to paying for 
repairs on the church, and he kept this in trust for that purpose. 
The government try to stifle him in guilt with figures. Let us 
cipher them out. He received $1,093.19 after the month of 
January. The items for this amount have been given you. We 
have shown that he paid out $781, and has the balance left If 
these facts are not true, why do they not dispute them ? Not 
one word has been offered to that effect. Kingston is four miles 
distant, and not a man comes here to dispute Andrews' accounts ; 
not a figure is questioned. If he was not in want of money, 
where does it leave the claim of the government, that he had a 
motive? Did he take this $190 from Mr. Holmes's body ? There 
is not the least evidence to show it That he concealed that 
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amount in his cellar is no evidence of his guilt, unless be took it 
from his body, which is not true. Had he concealed it before 
bis arrest, the concealment might mean something. He had 
0312 when he was arrested ; he had a right to it, and to conceal 
it, or place it where he saw fit. Being a hard-working, simple 
man, he thought if he had the money when he went to jail, it 
would be taken from him, so he concealed the $190 he held in 
trust, and gave the other money he had to Addie Reed, bis wife's 
sister, for the use of his family. And he was right, for^tbe 
officers asked for his pocket-book as sqpn as he entered the jail. 
When he was brought to Plymouth jail, the first thing that he 
did was to tell Mr. Damon — the first man he could trust, after 
getting out of Macoy's hands — to get the $190 in the cellar, 
and pay it over to the church, and to ajady, to whom a portion 
was due. That he took this money from Holmes is a mere 
surmise, without the slightest proof. Did Mr. Holmes have any 
more money at the time he was killed, than what was found on 
his person ? There is no evidence of that fact Somebody ought 
to know how much, and how he carried his money. At the time 
his body was found, he had $744, and we draw out of Joseph 
A. Holmes the fact that he had $300 in gold at home. He was 
to have had $500 more the next day. There is not a man living 
that can show he had more money, or offer evidence tending to 
show it The government do not pretend to show it Even 
Joseph A. Holmes, a government witness, and a fair man, who 
was his financial agent, does not pretend that the deceased had 
any more money than was found upon him. He does not inti- 
mate such a thing, and he knows that he did not have any more. 
The government having failed to show the motive, try to prove 
that he carried another pocket-book, which is not accounted for. 
Did any man swear that he ever saw Mr. Holmes have two 
pocket-books at the same time ? No ! Where is the witness to 
testify that he had another larger pocket-book ? The question 
is not where, in which pocket he carried his money, but did he 
have a large pocket-book at all ? No man or woman came on 
this stand and swore that Mr. Holmes carried a pocket-book 
large enough to carry bills in at length. The State constables, 
Morse and HoUis, said that Andrews had told them that Holmes 
carried a large pocket-book; but who ever saw it? Joseph 
Holmes, his money manager, Mrs. Leach, with whom he boarded, 
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knew nothing of it, and no man, not even Andrews, had ever 
beard of it. The one that Andrews referred to was his well 
known pocket-book, which was larger than a small wallet, and in 
which he said his note woald be found. He thought it would be 
found in his breast pocket. And when it was found, the note of 
Mr. Andrews was in it. There is no satisfactory proof that he 
ever carried a large pocket-book. The testimony of officer Morse 
is not reliable to that point. In his testimony where he says that 
the statement made by Andrews to Mr. Hollis, in his presence, 
was written out in full by him, the word pocket-book is not men- 
tioned. It was an afterthought suggested by the 02,500 reward. 
I charge Morse, the State constable, with telling a story about 
this pocket-book, and the size of it, for that is the point, to suit 
the wants of designing men, of which he did not write a word in 
his minute record of Andrews' confessions ; no, not even the next 
day when he and Hollis wrote out their evidence together. Why, 
it was the only important thing in their testimony ; did they for- 
got to put that down? It is proved that the supposed large 
pocket-book is and was the one found upon him, which was 
bought of Hunt & Sampson, and is the only pocket-book in the 
case. The $2,500 glittered in Morse's eyes until he imagined 
that he saw a larger pocket-book, but no other man ever saw it 
or heard of it. It is upon such flimsy evidence as this that the 
government undertake to infer that he committed robbery. It 
is straining a point to put forward the assertion that he had a 
large pocket-book in which a bill could be spread out at full 
length. The only person who testifies as to seeing such a pocket- 
book, is Margaret Daley, a servant employed by Alexander 
Holmes. She says that she saw Cornelius have a large pocket- 
book, and he was counting his money. Nobody else ever saw 
him show or count his money, not even Mrs. Leach. What does 
Margaret Daley know? Do not all pocket-books seem large to 
ignorant persons, if they but contain a little money? Margaret 
Daley comes in firom Alexander Holmes's kitchen a little too con- 
veniently to prove this point Whoever made a key just to fit a 
lock with its thousand combinations, made the lock also. Beal 
made the lock ; Margaret Daley is the key. It is too nice work. 
It is absurd to say that Margaret Daley should know anything 
definite about it. 

The attempt to prove robbery by Andrews is a failure. All the 
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testimony is subsequent, raked up, coirupt All the pocket-book 
story means is robbery from the person. "What ! not prove he 
had more money than was found ! not prove any was taken ! not 
prove Andrews had more than he had a right to! and claim a 
robbery ! Andrews said truly that he had known him to boast of 
having $1,500 or more on his person. And the government have 
proved that he had 01,600 in money paid him after Paraclete's 
death; and we have shown he gave $500 for an organ to the 
Baptist church after he made his will, and that he had $300 in 
gold at his house the very night he died. But, gentlemen, there 
are two other facts which are conclusive. The first is, that Mr. 
Holmes had no occasion even for the large wallet until after his 
brother died, and he bought it in November after he had been 
paid the sixteen hundred dollars ; and the second is, that no man 
carries bills in rolls like these, in an open pocket, when they 
might all be swallowed up in a large pocket-book if he had one. 
Gentlemen, if he had a large pocket-book, when did he buy it ? 
Where did he purchase it? Why did he purchase it, if he bought 
one in November? He never bought but one, and that was 
found upon his person, and is in proof. 

As far as motive is concerned for taking money from the body, 
it is a perfect failure. The government say there were two drops 
of blood, pine needles, dirt, etc., in Mr. Holmes's pocket Consider 
the way that he was killed ; the way that he was moved, turned 
over, taken up, carried off; his pockets rifled by others, — we 
know not whom, — and would it be strange if blood was found 
on his clothing, or dirt in his pockets? There is not the least 
proof in this fact. 

Does the mere fact that a man has a will in his favor, show 
that he has a motive for murderinij the one who holds the prop- 
erty ? Not the least. Did it ever occur to you that a will known 
to exist was a motive to kill ? Does a son look upon his father 
who is to leave him property and desire his death, much less de- 
sire to kill him ? Does a husband look with murder in his heart 
upon a loved wife who has made a will in his favor? Do you 
charge this motive on fathers who kill their sons, or sons who kill 
their fathers, or husbands who take the lives of wives in frenzy, 
or sudden quarrel ? No, gentlemen, this is another endeavor to 
twist and turn a thing against the prisoner, which in itself 
is innocent. The will of his own friend is not proof of a mo- 
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tive in Andrews' mind to kill Holmes. You will see, then, that 
a motive may be assumed for almost every homicide. But the 
question is deeper. Was it an adequate motive to the particular 
individual ? And did he act from it ? Who can judge of mo- 
tives? Is there anything from its nature more uncertain ? Who 
makes this will ? It is made by Cornelius Holmes, a peculiar 
man, in the face and eyes of those who would inherit the property 
if he didn't make the wilL Did not the Holmeses know about 
it? They are shrewd men. It w»as done openly; his sister knew 
of it; and others knew of it; it was not a will made in a corner. 
To whom did he intend to give' his property ? He says, by com- 
mon report, " My property shall not go to the Holmeses ; they've 
got enough; I'll remember Joseph." Cornelius was a discrimi- 
nating man ; he knew that Joseph had treated him better than 
the rest of the family, arid thus deserved remembrance. Mr. An- 
drews tells of this will ; his minister, Mr. Peckham, copied it 
Mrs. Peckham knew it Mr. Damon made it The sheriff of the 
county was a witness to it All his family were made acquainted 
with its contents. Holmes himself proclaimed it to them, and to 
Miss Johnson, a stranger boarding in the house. Almost every- 
body at the mill, where Andrews worked, knew from Holmes 
that his own mind was exercised about making it It is pro- 
claimed everywhere by Andrews, who carries it to the Registry. 
It was as public as any will. Mrs. Bartlett knew it Her hus- 
band, treasurer of the Baptist church, knew it, and the whole 
Baptist brethren must have become acquainted with it through 
her garrulity. It was known to more people than almost any 
will ever made, and it was known as the settled purpose of 
Holmes so to devise. It had stood a year unchanged. Holmes 
had frequently spoken of it with approbation. He always knew 
he could alter it. Damon told him so when he made it at Ply- 
mQuth. He never said he should change it He argued in its 
favor. Even if he thought of changing it, there is not the slight- 
est evidence that Andrews knew or suspected it It would be 
an unreasonable presumption that if he contemplated altering it, 
that he would cut Andrews off, because, their intimacy continued. 
Even if he increased the legacy to the Baptist society, it would 
but diminish the remainder which w^ould go to Andrews and 
Joseph, or perhaps to Andrews alone. Are the government to 
argue that Andrews would kill a man to save a thousand dollars 
only, which is all he could by possibility lose ? 
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But Holmes would not change a will without consulting An- 
drews. He did not mean to change it in Boston, for be would 
not venture on that business with strangers without a companion. 
He had arranged with Damon at Plymouth for a change if he 
desired it. He had become acquainted with Damon, and knew 
that the man who drew it would make a codicil for a very rea- 
sonable compensation. 

But, gentlemen, didn't Andrews know that even if Cotnelins 
died a natural death, the eyes of all the Holmeses would be 
upon him, and question every point as to when, how, where, 
and under what circumstances the will was made ? One thing 
was inevitable ; that die as Mr. Holmes might, Andrews would 
have to incur hatred, indignity and vindictiveness on the part of 
his relatives. If Holmes had died in bed, they would have dis- 
puted the property with Andrews, inch by inch, and have put 
every obstacle in his way which wealth and able counsel could 
suggest Knowing this, do you think that Mr. Andrews would 
have murdered Mr. Holmes for his property, under a will which 
would have to stagger along with such opposition through a court 
of probate, and yet not take the money from his person, when 
it could have been had without trouble or fear of detection? 
Would he murder Holmes for property which would have been 
safely his own by the natural death of his benefactor, and by 
peaceful possession ? Did Andrews open that door through 
which to gain this property ? Is it natural that such a man, in 
comfortable circumstances, with no family but a wife, he in good 
health, with steady habits, and few wants, should jump over all 
this to the murder of Holmes, with his character and self-respect 
ruined forever ; and all with the hope of carrying it through with- 
out exciting suspicion ? Does this young man turn from a Chris- 
tian to a fiend for the certainty of losing the money by murder 
of a man nearly sixty years of age, which would at no distsgdt 
day be rightfully his own ? 

God so appoints that he who has murder in his heart, will, 
must^ DOES at some time, to some person, or somehow, reveal 
something about it. Where is the word or deed that indicates 
to any mind the existence of this foul plan ? Where is the cir- 
cumstance that points to the coming deed? Would he have 
killed Mr. Holmes with stones, and yet not have secreted him ? 
When could he have planned, when did he plan this murder ? 
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Was there any planning? Was there ever such a case in the 
annals of crime where a man fell from so high a position and 
committed a murder merely for the purpose of getting money 
through a will ? I never knew of any ; there never was such a 
case. Remember, the property does not come of itself through 
the will, but it must be set up by a stranger in blood. It is only 
set up here, because the government cannot find anything else to 
put forward as a motive. I don't believe that Mr. Andrews ever 
thought of the will before the deed was committed. He was a 
true friend to the deceased as is shown in the testimony of the 
Rev. Mr. Peckham, who said that he never saw any evidence of 
insanity in the prisoner except when he thought Mr. Holmes was 
being ridiculed, and Andrews then became very much excited, and 
would not see his friend abused. His was no false friendship. 
In the manner or words of Mr. Andrews on the stand, or any 
time since he confessed, is there anything to show that he is not 
sincere and truthful ? There has not only no motive been shown 
here, but taking the whole evidence, — including his own, which 
you must receive, — there is no evidence of any crime. Let us 
examine this question of motive in detail. If the will was a 
motive, there would have been some, evidence of it beforehand. 
But where is the word or deed brought up even now from all the 
past, that indicates the existence of this foul plan ? And then 
to have done it in his garden, to have forewarned him, the note, 
the time, the circumstances, and all without suspicion ! It is in- 
credible ! All these facts, gentlemen, bear on the whole question 
of the will as a motive, as well as upon other points of con- 
sideration. 

Next, put yourselves in the place of Andrews, with such a will, 
opposed by such a family, with such means. What motive would 
be sufficient to kill the man, and hope to reach the money? 
Killing would not secure it 

Then if there could be a motive to any one, could it be an 
adequate motive to a man like Deacon Andrews ? Judging him 
by his life, if you have a right to impute this will as an adequate 
motive to him, then it niust follow that every other man in the 
community, no matter how high he stands, no matter how pure 
his character, is really desirous of murdering, not those alone of 
whom he is heir, but those who may have bequeathed him a 
legacy. 

18 
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But there was another reason to prevent this will from operat- 
ing as a motive upon Andrews, to which I have alluded. He 
loved Holmes. He fell down in passionate frenzy and indigna- 
tion, at the mere suspicion that Holmes's name had been abused 
in his absence. Show one act, one point previous to his death 
that was inconsistent with a substantial friendship. 

If Mr. Holmes attacked Mr. Andrews with the intent alleged, 
whether he was sane or insane, he had a right to defend himself 
to the extent of his power, — even to the death of his assailant. 
The crime of Mr. Holmes was nearly as great in the law as the 
crime of murder, and must be considered as such. It was a 
felony, gentlemen, and a man has a right to kill another in an 
attempt to commit felony upon his person. Here is our statute. 
" Every person who shall commit the abominable and detestable 
crime against nature, either with mankind or with any beast, 
shall be punished by imprisonment in the State prison, not more 
than twenty years." Now, suppose Holmes had that secret 
propensity; it can be proved: but the Court objected to the ad- 
mission of proof of it; yet it is a fact. He of all others was 
just the man to be guilty of the crime of sodomy. It is no new 
story. Andrews has stated times when it was attempted, and 
the occasions of its repetition. He has shown that he declined 
to sleep with Holmes at his sister's, the night after one of these 
attempts in Boston, and has offered to show by his sister the 
nature of the general reason given at the time. 

Nor, gentlemen, is this any new crime. Go to our soldiers and 
sailors, inquire of our naval officers and see whether it is a new 
crime. The government would have you believe that this is an 
improbable story, because the crime is rare ; gentlemen, this story 
is more than probable, for it is a crime which has always existed. 
It is a crime recognized and denounced by the Almighty, known 
from the creation of the world. The old Levitical law declares, — 

'^ Thou shall not lie with mankind, as with womankind ; it is 
abomination." 

<<If a man also lie with mankind^ as he lieth with a woman, 
both of them have committed an abomination ; they shall surely 
be put to death ; their blood shall be upon them." 

Why, gentlemen, a man is now lying in the jail behind you, 
committed on full examination, for the forcible accomplishment of 
this very crime on a boy, against his will. 
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Everything .has tended to show that Cornelius Holmes, a 
bachelor, singular, queer, shy, of weak intellect, averse to fennale 
society, unsocial, secretive, of strong animal passions, was exactly 
the man to commit the disgusting crime imputed to him by 
Andrews. Depraved or perverted human passions will commit 
any enormity, especially when not restrained by home, friends, 
society, strength of will, or the most rigid morality. Is there 
any limit to base passion, unhealthy in its development? But 
how could Andrews have made up such a story ? How could he 
make it fit in advance every circumstance in this' case? A man 
of little intelligence, remarkably illogical, not learned in the ways 
of the world, make up a story like that, and have all the facts 
afterwards developed, facta which he did not know of, corre- 
spond and coincide in every particular! Impossible! Human 
ingenuity cannot do it He did not know that there was blood 
on the back strap of his vest, corroborating all he states about 
tying up his suspenders behind him. He did not know that a 
drop of blood was found in his hat, corroborating his statement 
that his hat bad fallen, and the conflict was not all one way. He 
did not know that the left arm lay under in such a way that the 
breast pocket could not be reached without removing the arm. 
He did not know that there was blood on the front lining of the 
waistband under the buttons of Holmes's pantaloons, showing that 
they had been unbuttoned, and buttoned by some one. Whilst 
all the government witnesses who testify to his condition admit 
that his hand was scratched, and state that something was the 
matter with his side, which he was endeavoring to conceal. His 
weakness, his illness, and the fact that 0740 or more were found 
on the person of Holmes ; that no money was taken ; that the 
body lay where it fell, all are consistent with and corroborate his 
statement His character, his previous life and conversation, his 
timidity, his humanity, his remarkable kindness of heart, all 
corroborate it I ask you, then, gentlemen, did not Holmes in 
some form attack this man's honor? We have offered to prove 
that fact, but the government, who were determined to oppose it, 
succeeded in having all the testimony to that point ruled out. 
Nor is this all: all evidence of their own witnesses tending to 
show that there was a conflict between them on the bank, was 
carefully excluded by the government. Why ? Because it was 
inconsistent with their hypothesis, but corroborated the testimony 
of Samuel M. Andrews. 
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Now, gentlemen, if the fact had been admitted that Holmes in 
some form had attacked this man, what would have been bis 
rights, and what resistance might he have made? When such a 
man as Holmes became excited, resistance was dangerous. In 
resisting such an assault, any means which he might have used 
to repel it, were justifiable. 

But he swore he never thought or had an idea of harm to 
Holmes. The government claim that he is not to be believed. 
Why? Because he is charged with murder? The charge of 
murder is no proof of murder. Why then should he not be be- 
lieved ? Because he is under great temptation to protect himself? 
If such an argument is made, you may indict any innocent man, 
and convict him on presumptive evidence. The more he pro- 
tests his innocence, the more the government officers rfiay say, 
*' Hear him protest his innocence. That proves he is guilty, 
because if he were guilty he would lie to clear himself." Now, 
gentlemen, this argument is not only fallacious in itself, but it is 
directly opposed to all the principles of criminal justice. It is 
assuming guilt, and then warping facts and testimony to support 
it. No, he is yet innocent, and his testimony is competent. You 
will not hang him speechless. Weigh his testimony ; is it not 
true? Does any man dispute it? Does any man attempt to 
disprove or shake it? No human tongue proves malice; he 
denies it. No facts indicate it. He is the only witness. Sup- 
pose God knows he is innocent, and speaks the truth, how shall 
we be conscious of this truth unless we let him speak? If 
Holmes had killed Andrews that night, where is the man whose 
memory would have been more spotless ? Who would have been 
mourned more sincerely? What marble would have been too 
white for him? When^ where ^ how y d\A, this man lose hi^ char- 
acter, and forfeit his right to be believed ? You must hear his 
testimony. We will hear him. The government says circum- 
stances demand his life. We deny it. His living tongue denies 
it. The oath that he has taken, and the testimony of a well spent 
life, deny it. Where is the evidence to the contrary? Is the narra- 
tion probable or not ? Is it impossible ? Are there any facts in- 
consistent with it ? 

But who is this man, the prisoner? He was begotten, born, 
and nursed in insanity. But for this insanity, could such a soft, 
genial temper, act with such fiendish atrocity? Would not such 
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a man be more frenzied in a moment of excitement, than a cold 
blooded murderer? The mother of the prisoner was insane, and 
her grandmother was insane. She had two children by her first 
husband, one of whom was insane. She married again, and all 
her four children by that husband were insane. All the issue 
of that woman carried her curse. The daughter who was not 
insane, was the mother of Andrews' mother. Insanity, as is 
well known, sometimes passes over a generation. It did so here. 
Her child was insane. The prisoner's mother is before us, an 
example of the almost inevitable law. All her aunts and uncles 
were insane, and she had been insane four years when the pris- 
oner was born. Her insanity and that of her mother, and of her 
uncle Eben, we know not how many more, was developed when 
they were between thirty and forty years of age. The mother, 
soft, mild, gentle, winning in youth, advanced to maternity, a rav- 
ing maniac. The government say that it is of no consequence that 
the traits were similar, or the insanity similar, or that the disease 
was developed at about the same age, or that the insanity took a 
form of cleverness and childishness at one moment, or was 
maniacal at another. With the permission of the Court, I will 
read you, gentlemen, what has been judicially stated in our 
courts. I read from the opinion of Mr. Justice Thomas in Baxter 
and others v. Abbott, 7 Gray's R., p. 81. 

" We think the practice has been to admit evidence of insanity 
in the family. We think the practice is right in principle. It 
rests upon the ground of the hereditary character of insanity; 
that a predisposition to the disease is frequently transmitted from 
parent to child. With such predisposition the malady may not 
show itself in the child, for the child may not be exposed to any 
exciting cause. But with such hereditary taint, insanity super' 
venes from slight causes, causes apparently wholly inadequate 
to affect the mind without the predisposition. In making a 
diagnosis of such a case, we suppose that among the first ques- 
tions which would be put, would be the question whether the 
parents of the patient were or had been insane. With the fact 
that father or mother^ or either of them, had been insane ; that 
the insanity had appeared in them at about the same age, and in 
the same form, its existence in the child is more probable^ and is 
believed on less perfect evidence.^^ 

This, gentlemen, will suffice to show you we take no new 

18* 
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ground. But what is insanity ? Dissect the brain, and yoa can- 
not find the mind. It is too subtle. Who will attempt to state 
the limits of its subtle influence ? It has no motive ! We know 
better. It sometimes acts like a sane man pursuing a motive 
persistently. Gentlemen, who among you is not conscious of 
this man's insane calmness ? Could you, or could any man, un- 
der such a pressure as has been brought to bear against the pris- 
oner, go upon that stand, and give your evidence with the same 
calmness that Mr. Andrews has ? I think that the calmness of 
Mr. Andrews, since his arrest; here in the court room ; and upon 
the stand, is the calmness of insanity. It is not natural that he 
should be so quiet and calm as he has been. It is because of 
this insanity that Mr. Andrews killed bis best friend and bene- 
factor. At the time it was done he must have been suddenly 
insane, or else, with his peculiar nature, so aggravated by pas- 
sion at the unwarranted and unjustifiable assault made by Mr. 
Holmes upon him, as to place him beyond the pale of responsi- 
bility. Then Mr. Andrews sprang from insane blood, — desper- 
ately insane blood, and therefore such an occasion was exactly 
the one in which his hereditary taint would break out and over- 
master him. The volcanic insanity of his ancestors was con- 
cealed in him, ready at any moment to erupt, — and the moment 
came, when, feeble and strange as he had shown himself before 
to unpracticedeyes, Mr. Holmes assaulted him and developed his 
insane fury. At that moment his insane mother was with him, 
and her insane blood took possession of him and controlled him. 
The law presumes that a person is sane until he is proved to be 
insane. I know not what the Court will rule, but this is a court 
of law, and we submit to its rulings. I take for my argument 
the old rule, and admit that we must prove the insanity of Mr. 
Andrews. But, gentlemen, we can only proceed upon presump- 
tion. The law would presume Marcy Robbins, a maniac, to be 
sane, but you must judge from the facts, in spite of the presump- 
tion. The law presumes this prisoner to be sane ; but we sub- 
mit that the evidence proves him to be insane. 

All authorities agree that an hereditary trait will most proba- 
bly be shown in the offspring. I do not say, because Mr. An- 
drews' great-grandmother was insane, and his mother was insane 
both before and after his birth, that he must be insane ; but I do 
say that when he was placed in the peculiar situation, such as 
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the 26th day of May found him in, it developed all the latent 
insanity in his blood. As the Court say, he may then have been 
" exposed to an exciting cause," and with him insanity would 
" supervene from slight causes." Such might not have been an 
absolute fact, but it is a probability, amounting almost to a 
moral certainty. I assume the Court will instruct you to take 
the opinions of experts merely as opinions, and not as authority. 
Dr. Jarvis, who has appeared on the stand, has studied the sub- 
ject of insanity for forty years. He says, " assuming the pris- 
oner's statement to be true," the solid facts of which agree, 
^ taking in view the man's appearance on the stand, and during 
the trial, I believe him to be insane." What does this mean ? 
It means that Mr. Andrews, so far as the law is concerned, was 
dead, before the act of killing was committed. It is a matter of 
fact that the man could have, and did have, an interval of insan- 
ity. The testimony of Dr. Choate does not agree, in some re- 
spects, with that of Dr. Jarvis, but when analyzed they both 
agree in important facts. Look at the testimony of Dr. Choate 
one moment. He has a crotchet in his head that there is no such 
thing as sudden mania, with subsequent calmness; and he carries 
that opinion so far that he will not let facts prove the contrary. 
Assuming Andrews' statement to be true, putting ancestral taint, 
the continuous insanity of his. mother, his previous good charac- 
ter, all his peculiar traits, and the extreme, wanton mutilation of 
the body, into one scale, — the scale of insanity, — he says, " nev- 
ertheless, I think, on the whole, the man was not insane." Why? 
Did not he put almost everything into the scale of insanity ? 
What had he left? His own opinion upon a scientific question, 
in which he admits he disagrees with other authorities and scien- 
tific men. Is that single opinion worth more than all the other 
agreed facts? " Who shall decide when doctors disagree? " Who 
does not know how far men of science will sometimes go to 
support a hobby ? But, gentlemen, consider whether a superin- 
tendent of an asylum, of a government institution, paid and 
supported by the State, who never receives a patient who is not 
more or less continuously insane, is the man of all others best 
able to decide this question ? Has it not occurred to you that a 
man afflicted with sudden mania, transitory insanity, does not 
go to the hospital ? Dr. Choate never hears of him. 

But there is another consideration connected with the testi- 
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mony of Dr. Choate, which you may also have observed. He 
appears to have drawn an inference, or found as a fact, that 
which did not belong to him. He says, under the inquiry put to 
him as to the " circumstances in this case material to consider in 
coming to an opinion of the question of sanity," that selection 
of time and place, seclusion, and darkness, denote sanity, and 
that an ascertained motive to kill almost always controls the 
question. As there appears to be nothing left, as I before stated, 
for Dr. Choate to place in the scale of sanity, except his abstract 
opinion upon a scientific question, I am inclined to the opinion 
that he had passed upon two of the disputed questions in this 
case which it was your province to decide, and not his. Now 
we deny that there is any evidence whatever of any selection of 
time or place, but claim, as we have already argued, that the 
evidence proves the contrary : and the niode of killing-^ with 
stones found on the spot, sworn to by the government's own sur- 
geon, who does not even suggest any other mode of killing, sup- 
ports the fact that there was neither premeditation nor selection 
of time or place. 

But, gentlemen, did not Dn Choate know that if insanity 
might attack in broad noon, it was just as likely to break out at 
nightfall? that if it did assault in crowded streets, it was just as 
likely, in fact it is more common in our experience, to burst 
forth in comparative quiet or seclusion, in the garden, at home, 
or in the woods? Didn't he know, in other words, that it was 
just as likely to appear in one place or hour as at another ? If 
so, why attempt to give such stress to selection of time and 
place, when the facts tend to disprove any actual selection of 
either, both in the circumstances and the mode of killing?^ 

^ No question is made of what is doubtless well settled law, that an expert who 
has heard all the testimony, may be asked his conclusion or opinion upon a profes- 
sional issue, supposing all the facts testified to are true. But there are many cases,— 
perhaps this was one, in which there are subsidiary, or incidental issues, or certain 
inferential facts of great importance to be found by a jury. In some cases they may 
be found either way, without throwing out any fact testified to. In others they 
may be found either way, by disregarding a fact, or modifying, or making allow- 
ance for certain testimony. An expert may find these same inferential facts one 
way or the other in a given case, or may not pass upon them at all. If he does not 
pass upon them at all, his conclusion in some cases can be of little or no value in de- 
ciding the case at hand. It may be gn'eatly overrated. In this case motive, and 
selection of time and place, were incidental 9t under issues, bearing on the question 
of insanity as well as intent or deliberation. Andrews testified that there was no 
motive, and no intention to kill, and no selection of time or place. Taking all the 
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But, gentlemen, it is easy to say a man is sane. How does 
one know ? Dr. Choate a'dmits that a man may be insane, or 
approaching insanity, without the notice of the popular or unsci- 
entific eye. And we all of us know of cases where men have been 
insane for months ; it was known in their families, but never 
discovered by their neighbors, although these men were seen 
daily by them. Is not this prisoner more liable than any man 
you know of, to become a raving maniac upon our hands before 
this trial is concluded ? Would you be as willing to trust your- 
selves with him as with other men ? 

But little things show which way the wind blows. Mr. Peck- 
ham, whom nobody doubts, testifies to seeing him throw himself 
down on a sofa at his own house, roll his eyes up, and act in a 
manner such as he had never seen him before, merely at hearing 
of what had been read at a social circle at Fuller's Hall, which he 
supposed to be a coarse allusion to his friend ; the school teacher 
testified to his manner when his nephew Frank died : — to the 
meeting in April in the street; he laughed, and she saw a strange 
glitter in his eyes ; she thought he was insane ; she thought of 
his mother, whom she had well known, as she saw his mother's 
glance of eye in him ; and at his sister's in Newmarket it is not 
disputed that he was childish, playing with children, distributing 
little presents, as his great-grandmother did before him. In jail 
he was speechless for two days, perhaps sullen, but that was not 
his nature or disposition. 

These are threads and fibres; but when they are wound to- 
gether they give strength. Suppose he had killed his wife that 
night, would you not have said that he was insane ? Look at 
Mrs. Robbins, and Mrs. McDaniels, his relatives, who have testi- 
fied ; look at the prisoner when on the witness stand, and tell 
me if you were not impressed with the presence of hidden fires. 

tefltimony as true, Dr. Choate, of course, should have assumed these facts, or if 
there was contradictory testimony on these points, he must weigii that testimony. 
It would be difficult for any man not to draw a conclusion, or entertain a prejudice 
or opinion from all the facts in evidence. Now, if he drew a conclusion, he usurped 
the province of the jury. If he did not form an opinion on those questions, what 
would his conclusion be worth ? If he took Andrews* testimony as true, then 
without motive, or intent, or selection of time and place, with all that he puts into 
the scale of insanity, he still pronounced him sane ! We are now writing as law- 
yers discussing the value of the question usually put to an expert, and showing 
tlie difficulties which attend it. We have no criticism to make on Dr. Choate. — 
Editor. 
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Gentlemen, of all things to lay upon a man's conscience, the 
worst is, to help hang a man who by* reason of his insanity was 
not a man when he did the deed. Will you decree that that man 
shall die, when he may have been — probably was, and is likely 
to be again, a raving maniac! It may be that Cornelius Holmes 
provoked the fatal frenzy. Can you, dare you, say that it was 
not so? If he committed that killing, nothing is so illogical as 
to say that it was clone with malice, when no man can point out 
a fact or a circumstance which indicates it. 

But whether he was sane, or insane; if he committed that 
deed, I want the government to show one act of concealment 
before the murder. Nothing has been oflfered which shows pre- 
meditation. When the prisoner feared that his name might be 
destroyed; when bethought of that secret so shocking that it was 
almost incredible; when he thought of his poor, weak wife, he 
yielded to the weakness of human nature, and determined to con- 
ceal the deed. Who would not in his weakness have done the 
same thing! The better a man's previous life, the greater the 
exposure. What man ever, in secret, killed his friend, either in 
self-defence or in passion, and came immediately out and ac- 
knowledged it ? Some men would do it, and even of them it 
would be charged they did it because they thought it was the best 
policy. It does not depend on the goodness, the morality, or re- 
ligious feelings of a man, whether he will reveal it ; it depends 
rather on the temperament. Some, I repeat, might do it. A man 
would naturally think of the world and how his assertions would 
be received ; he would think of his wife and family ; and would 
most likely conceal his act if it were possible. Tell me, gen- 
tlemen, with your knowledge of the world, with Us proclivity to 
suspect, with its readiness to blast on mere suspicion ; can you tell 
me whether you would surely proclaim a secret homicide, how- 
ever accidental ? Nothing but Divine power from on high could 
save a man on the brink of such a precipice, from fatal duplicity. 
Andrews lied, but he never did it before ; he did it then, system- 
atically. He acted just as if he had committed the deed. He 
was just as afraid of exposure, just as earnest of concealment as 
a man could be; we doubt not that when half crazed and frenzied 
he did contradict himself, but it was after the deed, and not 6e- 
fore, and no man would have done better. He knew that every- 
body would misinterpret his motive. And more reluctance would 
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be felt where loathsome secrets were to be revealed about his best 
friend, and where the death of the man who was killed would be 
apparently beneficial to the one who took his life. In the state of 
anxiety in which Mr. Andrews lived during the three days after 
the murder, having taken large quantities of ether and morphine, 
and being much excited, I do not wonder that he made state- 
ments and did acts which he cannot remember. A man, except 
he were brave as a lion, could not have done otherwise. What 
would you have done about the will ? You would have said : 
" That man's will is in my house ; others know it ; some of the 
best men in the community I have acquainted with it ; his silver 
and other things are in my house; what will his people say when 
they find his property given to me instead of them ? Guiltless 
though I am, the Holmeses will hunt me like bloodhounds for the 
will. What shall I do with it ?" He did with it what every hon- 
est man would have done — carried it to the probate office. All 
his knowledge of wills centred there. The adroit counsel for the 
government endeavored to make him vary in his statement of 
details, simply by questioning him on matters which he knew the 
man had always disputed, and matters of which he had no re- 
membrance; but no man questions his undeviating statements as 
to the main faets. If he had not given this will up, people would 
have said, "Why didn't you tell that you had it?" and when 
he gave it up people said, " Why did you give it up?" Which- 
ever course he might have pursued with regard to this will, on 
the assumption of guilt, would have been equally a subject of 
suspicion. 

The prisoner's story about the struggle is confirmed by the ap- 
pearance of the locality where the body was found ; and by the 
fact that noises were heard which sounded like fighting as far 
distant as the depot. There must have been a struggle as the 
prisoner has said, under the pine-trees, else how could the pine 
needles and the bushes have been disturbed and broken ; and the 
pools of blood found in the road near by ? There is nothing in 
his statement which is not consistent. If it had been premedi- 
tated, there must have been some other weapon besides stones 
used. Mr. Holmes was killed by stones, and although the gov- 
ernment drained ponds, and burned brush, dug over garden and 
cellar, and sought everywhere for a weapon, none could be found. 
None was used. Mr. Holmes endeavored to perpetrate a felony 
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on Mr. Andrews, and he had a right to kill him, although such 
was not his previous intention. 

Gentlemen of the jury, the government claim that this man 
has shown no feeling for the loss of his friend, and that hb acts 
are inconsistent with this defence. When he joins in prayer, 
when he smooths the face and kisses the dead body, when he 
shows an interest in the funeral, when he says he was very kind 
to him, and that he has lost the best friend he had, he is attacked 
both ways for these acts ! What is the natural solution of these 
acts? Gentlemen, Mr. Andrews has shown no remorse for the 
death of Holmes, because he does not feel morally respon- 
sible for that death. His conscience does not upbraid him. 
But that he has not experienced sorrow, anguish, the most sin- 
cere regret for all that has befallen, that he did not mourn more 
sincerely than any man living, the loss of one who, with all his 
faults, he knew had been his best friend, is a cruel perversion 
of the facts. Gentlemen, let it be to his credit or his discredit, 
it is true, and in accordance with his forgiving nature, that he 
sympathized with and loved the man who thus attacked him. 
He had reason to. Holmes had always showered his bounties 
upon him. Andrews had counselled, and consoled, and guided, 
and guarded him for fifteen long years. ' And now when he lay 
dead in his coffin, and human nature prompted him to impress the 
last parting kiss upon the remains of the friend he had slain, he 
is charged with hypocrisy and hard-heartedness. I do not know, 
gentlemen, how it may strike your minds, but for myself^ 1 must 
say that it is not merciful judgment It is hard-hearted and 
cruel so to judge any man. Do you suppose it possible for a 
deliberate murderer to do that thing ? It is not in human na- 
ture. I see in it evidence of a human heart and human sympa- 
thy. I see in it proof that it was not a man who killed him 
deliberately and selfishly, that could thus impress a kiss after 
death. Gentlemen, I have done. Judge not harshly, that ye 
be not judged. Judge wisely, judge discreetly, judge mercifully. 
Do justice though the heavens fall. But remember that justice 
is due to the vilest human being as well as to society. So judge 
that you shall have satisfaction now, and peace of mind in all 
time to come. I leave the prisoner in your hands. 

Mr. Somerby closed bis argument at 3 o'clock p. m., having 
spoken five hours, and the Court having taken a recess from 1 to 
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2 p. M. After a recess of five minutes the Attorney General, 
Hon. Charles Allen, commenced his 

CLOSING ARGUMENT FOR THE GOVERNMENT. 

May it phase your Honors, and you, Oentlemen of the Jury : 

WTien, on the morning of May 27th, the quiet village of 
Kingston was startled by the discovery that Cornelius Holmes 
had been killed — a discovery which at once spread from bouse 
to house, throughout the neighborhood, over telegraphic wires, 
and through the public press far and near, until the whole com- 
munity partook to some extent of a common feeling — what was 
it that caused all that excitement and horror ? Was it the fact 
that a worthy citizen, a peaceful, inoffensive man, without an 
enemy in the world, had ceased to exist, and passed to his rest ? 
No. Death is common. This man had lived to more than the 
average length of human existence. There was nothing strange 
simply in the circumstance that he should die. There would be 
nothing strange in the circumstance that any of us should die, 
and at any time. The melancholy event which has just hap- 
pened in the family of one of your own number ha^ taught us 
how liable we all are to be overtaken by death unexpectedly.^ 
We mourn, of course, the departure of our friends. The funeral 
solemnities take place. Cherished recollections still remain in 
the hearts of individuals. But the world at large concerns itself 
not long nor much about the death of any one of us. The busy 
world moves on. We do not have time to think very much of 
the death of those who are not closely connected with us. Some 
natural tears we drop, but wipe them soon. Nature is prodigal 
of life, and wastes it upon a lavish scale. An earthquake comes, 
and in a moment destroys fifty or seventy-five thousand lives in 
South America. How long does it continue to affect us with 
any real emotion? It is usually of small public consequence 
whether death comes to an individual a little sooner or a little 
later. What is of public consequence is this : that life shall not 
be taken by violence unlawfully. And when one person has 
assumed the responsibility of taking another's life in this Com- 
monwealth, the people of Massachusetts demand to know the 
reason why. It makes no difference whether it is the life of our 
noblest or our meanest citizen, or even of some poor wanderer 

^ A death occurred in the family of one of the jurors during the trial. 
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who has strayed within our limits, houseless and friendless ; the 
people demand to know, and will ascertain, why that life has 
been taken. The individual is of no consequence, comparatively 
speaking. But the vindication of the law becomes the supreme 
duty of the hour. For this purpose, all this machinery of justice 
has been set in motion, these grave judges have assembled here, 
and you have been called from your homes. 

When a person has been killed by violence in a quiet com- 
munity, it is natural and inevitable that the intense public inter- 
est which springs up should manifest itself in both private and 
public discussion. It cannot be otherwise ; nor is it on the 
whole desirable that it should be otherwise. There is a sort 
of ideal perfection in the administration of justice, which con- 
sists in the theory that nobody who is to sit in judgment on a 
case should ever have heard of it before. In large cities, like 
Paris or London, this may be possible. But here it is not possi- 
ble. If we seek to obtain such men for jurors, we must obtain 
those who do not read the newspapers, or acquaint themselves 
with passing events. Partisan controversy is of course to be 
deplored. But, as the bulk of the community are honest and 
act from good motives, even this would only show a determina- 
tion that the truth should be reached ; that no oppression should 
crush the innocent, and no concealment avail to screen the 
guilty. You have been selected to try this issue. I am aware 
of the relations of personal friendship in which some of you 
stand to one of the learned counsel for the prisoner. But you 
have been selected as competent to try the issue with fairness; 
and I trust you will do so. 

There is one source of possible bias in favor of the prisoner 
which is to be guarded against by honest jurors, and that is the 
feeling which comes from denominational or sectarian prefer- 
ence. It constantly appears, and it is an ever recurring strain in 
the argument which has been addressed to you, that the prisoner 
was closely connected with a religious denomination. Now, 
when we hear that any great crime has been committed, we 
almost instinctively hope that it will turn out that the perpetra- 
tor does not belong to our church ; or, if the offense is connected 
with any public ofHce, that he does not belong to our political 
party. There is a certain bond of sympathy between those who 
think alike in religious or political matters, which leads them to 
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look more leniently on each other's faults, or perhaps not to per- 
ceive those faults. We sometimes feel that their guilt, if estab- 
lished, will bring some sort of discredit upon ourselves, or our 
denomination or party. This is especially so if the person ac- 
cused has been a teacher of our faith. 

The prisoner at the bar was a deacon of the Orthodox church. 
Now, in the first place, according to the views of that denom- 
ination (as I learn from the exhaustive treatise on Congrega- 
tionalism of my distinguished and very learned friend, the Rev. 
Dr. Dexter),^ it is not now, and it never was the special duty of 
a deacon to see to the spiritualities of the church ; to exhort, or 
instruct, or pray with the members. It is indeed enjoined upon 
him by the Apostle that he should be '< not double tongued ; not 
greedy of filthy lucre." But his office is simply to serve the 
tables, and distribute the charities of the church to the poor. 
The deacon is the hand of the church. So it was in the apos- 
tolic times. So it is now. It is not, therefore, as if a teacher 
of that faith were here accused of crime. 

But I will not rest upon so narrow a view as that In all 
communities, under all forms of government, in all political par- 
ties, in all religious denominations, in all religious and social 
bodies, bad men will sometimes be found. This is to be re- 
gretted ; but the fact cannot be overlooked. No company of 
Christians, however select, is sure to escape this evil. This has 
always been so, even from the time of the twelve Apostles, 
amongst whom was included a traitor and a murderer. Was 
this, in any just sense, a matter of reproach to the rest? Were 
they responsible for Judas? And are the excellent pastor and 
people of the Orthodox church in Kingston in any manner re- 
sponsible or discredited, even though it should prove that the 
prisoner at the bar is guilty of murder? By no means. They 
have understood, and appreciated, and felt, what all just men 
will feel, that it was not the fact that they had harbored him in 
the past that would bring discredit upon them ; but that it would 
bring irretrievable discredit upon them if they should attempt as 
a church to shield him from the just consequences of crime. It 
must needs be that offenses come; but woe to that man by 
whom the offense cometh. If thy hand offend thee, cut it off 

1 " Congregationalism: What it is; Whence it is; How it works. By Henry M. 
Dexter." 
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and cast it from thee. These are the doctrines of that pastor, 
and of that church. Looking over their course, from the begin- 
ning, in the tremendous emergency in which they were placed 
by this unhappy occurrence, I take pleasure in saying to you, 
officially, that I see nothing to criticise. And they are not here 
to-day to lend any influence against the fulfillment of justice. 
With them there is no concealment of crime; no compromise 
of guilt. No. Though it be one of their trusted members, 
though it be the deacon of their church, they have had the cour- 
age, the fortitude, the heroism, let me rather say they have had 
the simple justice to give him up, and leave him to stand or fall 
upon his merits alone. 

It is urged upon you that your verdict may endanger the life 
of the prisoner; and this is true. If you find him guilty of 
murder in the first degree, and the Court pronounce upon him 
the sentence of the law, the Governor may then order that sen- 
tence to be carried into execution. And what of that? Is it 
for us to refuse or hesitate to act, in the discharge of our duty, 
because such a consequence may follow ? Is it for us to assume 
to be wiser than the law, and to set up our own judgments in 
place of the law? The judgmept of the people of this Ck)m- 
monwealth, as expressed in their statutes, is in favor of imposing 
that penalty upon one who is guilty of murder in the first de- 
gree. You have declared that you have no such scruples of 
conscience as will prevent you from rendering a true verdict, 
although that consequence may follow. I am informed that two 
at least of your number are opposed to capital punishment, in 
point of policy. But your declarations have also shown that 
you recognize that this is a matter which appropriately belongs 
only to the legislature. The responsibility here is not upon 
you alone. Many others have duties and responsibilities alsa 
There are the police officers who arrest, the prosecuting officers 
who conduct the trial, the witnesses who testify, the judges who 
preside, and the Governor who causes execution to be done. 
Consider what a state of things would exist, if a prosecuting 
officer, for example, were to set up his own judgment as above 
the judgment of the law, and refuse to prosecute except in cases 
where his own opinion in all respects agreed with the law. Or 
suppose that a witness were to refuse to testify to the truth, 
becau5>e he did not approve of a law which was to be enforced. 



TRIAL OF SAMUEL M. ANDREWS. 221 

No one would respect such conscientious scruples as those. It 
is not for prosecuting officers, or witnesses, or jurors, to act in 
Court upon their judgment of the expediency or policy of exist- 
ing laws. Your duty is like that of witnesses ; and that is, to 
declare the truth. You are to render a true verdict ; and if the 
consequences may be such as you think should not follow, you 
will have full opportunity as citizens to remonstrate before the 
Governor, with a full assurance that your remonstrance will, at 
least, meet with a respectful consideration. 

Once more : it has been strongly urged upon your attention 
that there is great danger ia convicting persons accused of grave 
crimes upon circumstantial evidence; and that,. in the present 
case, you must depend very much upon this kind of evidence in 
determining the true character of the prisoner's act. It is no 
doubt true that there have been a few instances in which persons 
have been wrongly convicted, and even executed, on circum- 
stantial evidence. And suppose there have been. It is also true 
that persons have been wrongly convicted and executed upon 
direct evidence, where the witnesses were either perjured or mis- 
taken ; and if the books had been ransacked to find cases of this 
sort, with the same diligence that has sometimes been used to find 
cases of wrong convictions upon circumstantial evidence, who 
can doubt that the former would exceed the latter in the propor- 
tion of ten to one? Nay, further; it is also true, singular and 
almost incredible as it may seem, that a few persons have been 
wrongly convicted and executed upon their own confessions of 
guilt, when, after all, it has finally appeared that they were inno- 
cent of the crimes which they confessed. What result follows 
firom these mistcdtes? Are we, therefore, to convict no more 
criminals upon their own confessions; or to reject all direct evi- 
dence of the commission of crime, because there is danger of 
perjury or mistake? Because some witnesses have lied, shall 
we therefore discredit all human testimony ? And because, in 
some few and rare instances, not recently, nor ever in Massachu- 
setts, there have been wrong convictions of capital crimes upon 
circumstantial evidence, shall we therefore fold our arms in hope- 
less imbecility, let crime run riot through the land, and the course 
of justice stop? Crimes are usually committed in secret, and 
must usually be punished upon circumstantial evidence, or not 
punished at all. If the argument against this kind of evidence 

19* 
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IS only pressed to this extent, that you should be cautious in 
weighing the testimony, and not come to a hasty conclusion 
upon insufficient facts, I most heartily concur in it. Happily, 
under our system, there is but little danger of this result The 
formal accusation is presented only by a grand jury. Counsel are 
assigned by the Court to aid the prisoner in his defense ; and 
the bar of the Commonwealth does not furnish the means of pre- 
senting an abler defense than this prisoner has had. SubpcBnas 
for witnesses are furnished to him at the public expense. The 
prosecuting officers, my learned associate and myself, are by 
law made incapable of receiving any private compensation for 
our services, direct or indirect, now or hereafter ; nor are private 
counsel allowed here, as they are in many States, to take part 
in the trial. All jurors are rejected who are found to have any 
bias or prejudice. Besides this, the prisoner has the right to set 
aside twenty-two jurors, without assigning any reason. It is 
the duty of the presiding judges to see to it that all the forms 
of law are faithfully observed. With all these safeguards, if on 
the whole your minds are brought to the conclusion that be is 
guilty, you need have no fear in so declaring it. 

In the light of these preliminary considerations, I invite yon 
to consider with me the facts in proof. 

There are three general questions in the case. 1. Did the 
prisoner do the act? 2. If so, was he of sound mind? 3. Is 
there any justification, excuse, or palliation, growing out of the 
circumstances under which it was done ? 

Did the prisoner do the act ? The first efibrts of the officers 
and of the community were directed to the solution of the ques- 
tion, who committed the homicide ? One circumstance after an- 
other pointed to the prisoner. It speedily became obvious that 
the act had not been perpetrated by an ordinary ruffian. A large 
sum of money was found upon the body. The prisoner was to 
acquire wealth under the will. He was also the last person seen 
with the deceased, while in life. His demeanor wsus peculiar. He 
evaded and complained of the questions which were 'put to him. 
No strong suspicion fell upon any one else. Still, when on Fri- 
day he was arrested by the officers, there was a general feeling 
that the arrest was premature. The prisoner was taken to jail 
the next day, somewhat like a victim of unjust suspicion ; some- 
what in the manner of a martyr. He went surrounded by the 
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hopes, the prayers, and possibly with the confidence of most of 
his friends. He went, protesting his innocence, and bis entire 
disconnection with the act But the proofs against bim accumu- 
. lated. Fact after fact came to light. It was ascertained, for ex- 
ample, that he had been seen on Wednesday noon carrying a 
bundle to the river, and coming away without it. The river was 
searched, and his clothes were found therein, torn in pieces, and 
bearing marks of blood. Certain falsehoods of his were exposed. 
These tbings were told to him in jail ; and then, and not till then, 
when the public judgment had become convinced, and denial was 
no longer possible, he admitted the commission of the act, and 
took refuge in a new statement, as to his motives and intents. 
He retired from his original falsehood to that invisible region 
where he thought he could not be pursued. Alas, in vain ! And 
now, to-day, he does not rest alone upon the strange and incredi- 
ble story which he then set up, but we have also to encounter the 
last defense of criminals, that he was insane. We are thus 
brought speedily to the inquiry, what was his mental condition 
at the time of the homicide ? 

The general legal rule as to that degree of mental disorder 
which will shield one firom criminal responsibility for his acts, is 
well understood, and may be briefly stated. It is when one is 
incapable of appreciating the difference between right and wrong, 
as applied to the very act which he is doing, or when, by reason 
of disease, his will is overborne, so that he can no longer exercise 
control over his actions. Passion and violence are not insanity, 
because sane men become passionate and violent What sort of 
insanity is set up here in behalf of the prisoner ? Is it said that 
he is now insane ? No. His demeanor from the beginning to 
the end of this trial negatives that, nor is it contended otherwise 
by his counsel. Is it said that he was ever insane before the 
evening of the homicide ? No. This is not seriously urged upon 
you. On the other hand, if it had been intimated on the day of 
the killing that he was or ever had been insane, both he and his 
firiends would have been indignant at the suggestion. His whole 
life would have been cited in contradiction of it The insanity 
which is said to have visited him is an instantaneous insanity, 
coming in a moment, without premonition, and departing as sud- 
denly, without consequences ; an insanity coming upon one like 
a clap of thunder in a clear day at noon ; seizing one in the full 
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possession of his reason and all his faculties, holding him for an 
instant, and then vanishing like a bad dream, leaving the mind 
clear and serene and calm again. Now, if such a form of insanity 
as this ever exists, the danger of allowing it to be established in , 
a case where the only manifestation of it consists in the perform- 
ance of a criminal act, is most alarming. A more glorious doc- 
trine for murderers it would be impossible to imagine. It would 
apply to every case of secret killing. The ruffian and assassin 
might always say, a sudden frenzy seized him, and his mind 
became confused, and he forgot the particulars, until reason re- 
turned, when he found he had slain his fellow-man. But it is not 
a doctrine well established in medical science that such a form 
of insanity was ever known to exist anywhere. It is a mooted 
question amongst doctors whether or not there ever was such a 
case since the beginning of time. Dr. Jarvis, indeed, expressed 
the opinion that there have been such cases, and he offered to 
refer to books in which he finds some account of them. What 
books these are, by whom the cases were witnessed, how fully 
they are reported, by what modifying circumstances they are 
attended, you do not know, because the rules of law do not allow 
such books to be read to the jury. It would be endless if books 
were to be allowed to be read by this witness, and I were to be 
allowed to read to you other books taking a different view of the 
same subject, and leave you to judge not only from the sworn 
testimony of witnesses, but from the different theories of different 
speculative writers, as shown in their books. But thus much you 
know. Dr. Jarvis does not pretend to you that he ever saw such 
a case himself in all his life, or that he ever knew anybody who 
ever saw such a case ; he has therefore no actual experience or 
knowledge of any such case ; and all he knows on the subject 
comes from the reading of books ; while Dr. Choate, a gentleman 
of vastly greater personal experience, and equally well acquainted 
with all the literature upon the subject, and who has seen all the 
reports of cases referred to by Dr. Jarvis, (for they have been here 
a week together and in consultation with each other), testifies 
to you upon his oath that he has never known, and that he does 
not believe that there exist, cases of insanity which have begun 
and ended in a single act of violence. These witnesses therefore 
differ, as doctors are very apt to differ, among themselves ; and it 
is for you to consider which view thus presented commends itself 
most to your reason and judgment 



TRIAL OF SAMUEL M. ANDREWS. 225 

' And this leads me to say a few words upon the value which 
r should be given to the testimony of a witness like Dr. Jarvis. 
There are certain doctors who think all men are insane. There 
are others who think all crime is insanity. There are others who 
think that insanity may exist without any impairment of the 
intellect, or moral perceptions, or any effect upon the mind result- 
ing from physical disease. There is no subject upon which there 
is a wider difference of opinion among doctors than upon the 
degree of mental disorder which constitutes insanity. There are 
all sorts of mind^, dispositions, and temperaments, as there are all 
sorts of faces in the world. Thus you may see a hundred differ- 
ent faces of men and women, all having a general resemblance, 
but differing in particulars which you will seek in vain to de- 
scribe ; but you will know them all to be Irish. You may see a 
hundred others, whom you will know to be Germans. You may 
see a hundred others whom even in Patagonia you would know 
to be English or Americans. Yet in all these faces there is a gen- 
eral resemblance, and no deformity or marked peculiarity by 
which you can describe any one of them. It is so with the minds 
and characters of men. Take, fpr example, the single particular 
of the love of money. You will find amongst avaricious men all 
shades of difference ; from thrift to prudence ; from prudence to 
frugality ; from frugality to economy ; firom economy to parsi- 
mony; from parsimony to meanness; and from meanness to 
petty cheating and theft. Yet in all these there is no insanity. 
But a medical expert will perceive, or think he perceives, insanity 
in less peculiarities than these. Take Dr. Jarvis : a man of mild 
manners and simple mind, of pure character, I dare say, but who 
has apparently had but little actual experience in the practical 
affairs of life, having passed his time amidst the seclusion of 
books, and in the pursuit of statistics. He comes in here to 
maintain and establish, if he can, the extraordinary and monstrous 
doctrine to which he has testified. It is perhaps well enough to 
have such extreme views presented. We listen to them, but we 
do not pin our faith to them. We send for doctors in court, as 
we send for them out of court ; because we hope we may get 
some benefit from them. But we are not therefore to give up our 
common sense. We receive their opinions as we receive their 
medicines. We ask for them, we obtain them, and perhaps pay 
for them ; but it does not follow that we therefore swallow them. 
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If we do not think their medicines suited to our complaint, we 
throw them out of the window, and get well on our own account 
And so in receiving the opinions of an enthusiast like Dr. Jarvis, 
especially in a court of justice, we must consult our own sound 
judgment. It does not require vast reading or learning to detect 
the signs of mental aberration in our familiar friends, whom we 
see day by day. We can judge for ourselves. We need no 
medical expert to tell us if the members of our own household 
show symptoms of insanity. Nor have we come here to give up 
our reason and common sense, under the testimony of Dr. Jarvis. 
Such men as he overlook the sacred interests of society. We are 
here to administer the law, and to protect the community. And 
I will never surrender the administration of the criminal law to 
any doctor whatever. 

For these reasons the opinion of Dr. Jarvis is worthless in com- 
parison with the opinion of Dr. Choate, and it is not established 
here that any such form of instantaneous insanity exists as that 
which has been described. But even suppose that in rare and 
fortuitous instances it has existed, by what tests are you to ascer- 
tain whether or not it has existe^} in any particular case? Surely 
the first and most decisive test is to ascertain whether or not 
there was any motive which would operate on a sane mind, tend- 
ing to induce the commission of the act which is relied on to 
show insanity. An insane mind acts without motive. The deeds 
which insanity prompts are those which will produce no advan- 
tage to him who executes them. But if in any case you find that 
the act was oi^e which would naturally gratify some desire or 
passion of the perpetrator, or bring some great benefit to him, so 
that it needed only a wicked disposition to make it possible for 
him to do it, how absurd it is to attribute it to an instantaneous 
insanity. Such insanity confessedly occurs almost never; while 
crime is constant. 

What then is the evidence in the present case which goes to 
negative the idea of instantaneous insanity, by showing a motive 
which naturally would and did operate on the mind of the pris- 
oner ? It appears that when Joseph Holmes, the father of Corne- 
lius, died, he left a will in which he tied up the share of Cornelius 
in his estate by a trust, under which only the income was paid to 
Cornelius. In February, 1867, Captain Paraclete Holmes, the 
brother of Cornelius, died intestate, leaving to Cornelius an estate 
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of about ^17,500. Now it is according to the ordinary sense of 
justice which prevails in New England, that one who has derived 
his whole property by inheritance should not by his will divert 
the great bulk of it firom those of his own blood, unless it be to 
some charitable object. It is, to say the least, an unusual thing 
to do, to give the half of so considerable an estate as that of Cor- 
nelius to an individual outside of one's own family. 

It is said that •Cornelius was not on good terms with his 
brothers and sisters, and would not wish to leave his money to 
them ; and indeed very severe language, which I ought sooner to 
have adverted to, has been used, in criticising their conduct since 
the homicide. But the evidence wholly fails to establish any such 
state of things, and the criticisms upon these persons are incon- 
sistent with themselves. At one time it was said that they are 
avaricious, and are pursuing this prisoner in order to prevent the 
establishment of their brother's will. And in almost the same 
breath it was made a ground of complaint, because before sus- 
picion rested upon the prisoner, they offered the large reward of 
^2000 for the conviction of the murderer, whoever he was. It 
is quite too much to expect that the conduct of those who seek 
to bring a criminal to justice should meet with his approval. It 
is only necessary to ask each one of you what you would do 
yourself, under like circumstances. The relatives of Cornelius 
Holmes were men of means. Under these circumstances, should 
they sit still, and leave it for their poorer neighbors to be at the 
expense of investigating the crime and bringing the criminal to 
justice? Or should they act themselves with diligence and en- 
ergy? Does it furnish any occasion for finding fault, because 
they were determined to know if this man was the slayer of their 
brother, while he was lying about it? No act has been mentioned 
or can be mentioned on the part of Mr. Beal or either of the 
Holmeses that will justify or allow of any censure. On the 
other hand, there has been nothing in their conduct but what has 
been wholly commendable. Nor is there anything to show that 
Cornelius was on terms of unpleasantness with any one of his 
own relatives. There is no direct evidence upon the question of 
his capacity to make a will. It appears, indeed, that his father 
left no money to him directly, but left his share in trust for him. 
It also appears that his nephew collected his interest money and 
dividends for him ; and that Cornelius had many peculiarities. 
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such as might raise a doubt of his testamentary capacity. But 
no question of that description is involved here, and you may take 
it that he had sufficient capacity. Having come into possession 
of his share of Paraclete's estate, he early turned his attention to 
the making of a will. The subject of its provisions was talked 
of between himself and the prisoner before its execution ; the 
prisoner procured a draft of it to be put into form before consult- 
ing a lawyer ; and finally in June, 1867, accompanied Cornelius 
to Plymouth, and took him to Mr. Damon, by whom it was 
drawn. Even then, when the inclination of Cornelius tempora- 
rily failed, on account of the price to be charged, on leaving the 
office he was reassured by the prisoner, and returned and com- 
pleted the execution of his will. By this will, at least ^8000 
would come to the prisoner ; a sum which to him was opulence. 
How the prospect of this wealth affected him is shown by the 
testimony of Dr. and Mrs. Jones, that shortly afterwards the pris- 
oner told them, with injunctions of secrecy, that he expected to 
be a rich man some day, because Cornelius had made a will in 
his favor. He was already gloating in anticipation over the idea. 
But Cornelius might change his will. He might add a codicil 
or make a new will. It might occur to him that after all he 
ought not to depart so far from the usual course, but leave more 
of his property to his own family. It appears in evidence that 
he was also considering whether he should not give more to the 
Baptist society of Kingston. He had left to them but ^1000. 
Upon consulting with his most intimate friends in that parish, as 
to the propriety and sufficiency of this amount, they had told him 
frankly that they were disappointed, and that his legacy did not, 
in their opinion, correspond with the intention which he had pre- 
viously expressed to them. These opinions troubled him. The 
subject weighed upon his mind. There is no evidence as to what 
particular sum he had in mind to give them ; but in view of his 
relations to the parish, and his circumstances, a bequest of ^ 10,000 
to that deserving charity could not be considered as excessive. 
The idea of such a change in the will of Cornelius would be tor- 
ture to the prisoner. There is evidence to show that the prisoner 
was somewhat generous in money matters. He had apparently 
adopted a freer style of living than was adapted to his means; it 
may be- in view of the prospect of wealth which was before him. 
The. possession of that money had become a necessity to him. 
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And when be thought of the possibility that Cornelius might 
change bis will, and give the bulk of the estate to the Baptist 
Society, it filled him with a double agony. That he should lose 
it, and that the Baptists should have it — how could he endure 
the thought ? Thus the idea entered his mind that it would be 
advantageous to him if Cornelius Holmes should die. From this, 
it was no long step to the thought that it was necessary that he 
should die. Thus the greed of money saps the foundation and 
poisons the fountain of all principle. It is, more than any other, 
the prevailing vice of the present day, which ruins our young 
men —this determination to be rich, at all hazards, and by shorter 
roads than those which our fathers pursued. Some, accordingly, 
it leads to embezzlements ; some to forgeries ; some to larcenies ; 
and some to murders. 

" Vice is a monster of so frightful mien, 
AS) to be hated, needs but to be seen. 
Yet seen too oft, familiar with her face, 
We first endure, then pity, then embrace." 

There is no safety but in rejecting the first thought of guilt. I 
do not know that the prisoner had made any definite plan of kill- 
ing Holmes at any particular time or place. But the general idea 
had doubtless entered his mind that the early death of Holmes was 
a necessity ; and nothing remained but for a convenient opportu- 
nity to present itself, and the slightest temptation would sweep 
him to the commission of the deed. Is this insanity ? Look then 
at his conduct immediately after the homicide, as illustrating the 
strength of this motive. The next morning, before even the body 
of the murdered man had been found, he began to talk about the 
will. To Thomas Newcomb, his employer, he said he did not 
think the relatives would attempt to break it, because Joseph A. 
Holmes would get more by the will than he otherwise would. To 
Richard Smith he said, on Thursday morning, that Tom New- 
comb would have to treat him well hereafter, because now he 
could leave his employment. He also, in the exultation which he 
could not repress, said that it would be all settled in probate court 
in one week from Monday next. How did he, so innocent of all 
knowledge of law as to think it murder to kill another in pure 
self-defense, learn so accurately when the probate courts were 

held for this county? Thus it appears that this tremendous 

so 
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motive was present and acting upon his mind. Having this mo- 
tive, how shall it be said that he was insane ? 

But there are other considerations. The selection of the time 
and place indicate a sane mind. It has been said to you that 
the place was open to common travel, and that the prisoner did 
not take his victim off into the woods at a distance, or seek to 
hide his body. But no circumstances would be likely to exist 
more favorable to his escaping detection. The night was dark, 
and damp, and foggy, and the place secluded. There is nothing 
to show that, on such nights as that was, anybody ever passed 
by that way so late as half past eight. A long absence on the 
part of the prisoner would lead to suspicion. It was necessary 
that he should be able to account for himself. To attempt to go 
away with Cornelius to a distance and kill him and bury him 
was idle. To attempt to conceal the body was hopeless. Insan- 
ity selects neither time nor place. Insanity would have seized 
him in the garden as likely as by the cemetery. Insanity would 
not spring from any outward attack, because, as Dr. Choate in- 
forms us, it comes from within and not from without 

So also his immediate restoration to calmness, and his conduct 
afterwards, negative the possibility of insanity. What would a 
person do who, after killing his best friend, in a momentary spasm 
of insanity, had immediately regained his reason? Dr. Jarvis tells 
us that the fact that the prisoner showed no remorse may be re- 
garded as a sign of insanity. Does he take us all for fools, to be 
imposed upon with such stuff as that? Picture to yourselves the 
case of a mother who, in an insane paroxysm, has destroyed her 
child. When reason comes again, will she feel no agony, because 
her mind is conscious of innocence? One of the learned counsel 
has told you it was morally impossible for so good a man as the 
prisoner to commit this act if sane. But I tell you that it is 
morally impossible for one who has committed such an act while 
insane, and who has become conscious of it upon the instantaneous 
restoration of reason, to assume at once a tone and manner of 
calmness and easy cheerfulness, such as would lead him or allow 
him to seek the society of female acquaintances, and voluntarily 
to engage in mild and pleasant conversation. What did the 
prisoner do ? Before he had taken the bloody clothes from his 
person, or washed the blood from his guilty bands, he deliberately 
put himself where he could accost the ladies who he knew were 
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to come out from his house ; leaving them, he changed his clothes 
and went into the room of Mr. Wormell, where he engaged in 
conversation upon the scholars' compositions ; and then accom- 
panied Mrs. Peckham, conversing upon religious themes, to the 
door of her house, and was by her informed that her husband 
wished to see him, and had twice called upon him that evening. 
Were none of these suitable persons, to whom his innocent mind 
might have confided the terrible fact that he had taken the life of 
his best firiend in a paroxysm of insanity ? But these are not the 
symptoms of insanity, nor are they consistent with the idea of 
insanity. You have the testimony of David Delano to his per- 
fect apparent sanity as late before the commission of the hom- 
icide as ten minutes after eight. You have the testimony of the 
three ladies to his perfect apparent sanity as soon after the com- 
mission of the homicide as ten minutes after nine. According to 
the story of the prisoner himself, the time of his insanity could 
not have been more than about ten minutes. Immediately be- 
fore and immediately after he was as sane as either of yourselves. 
Before that time and since that time, nobody ever saw in him 
anything looking like insanity. 

There is, to be sure, the evidence coming from a few witnesses, 
mostly relatives, who saw him but seldom, once in a few months, 
or once in a few years, to some slight acts which seemed to them 
singular. There was some headache ; but headache is not in- 
sanity. There was a little inattention to a worthy aunt up in 
New Hampshire ; a little disinclination to look at and praise her 
new carpet ; a greeting of his sister which seemed to her not 
quite so affectionate as he bestowed when he met her a few years 
before; a little too much fondness for the children, and liveliness 
in playing with them. There was also in Plymouth on one occa- 
sion, a little too great an effort to restore cheerfulness to a be- 
reaved mother ; and one worthy lady of somewhat mature years, 
looking at him probably through her spectacles, thought she per- 
ceived too much brightness in his eyes. And Mrs. Reed would 
actually have you take into consideration the fact that he went 
one Sunday three times into the cemetery, where he frequently 
went once or twice on that day, and in the evening came into 
church a little late, though still in time to engage in the devo- 
tional exercises on that occasion. These little matters come from 
witnesses who of course will strain their recollections and imag- 
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inations to the utmost, to recall something which may lend color 
to the idea, to the vain hope, that he was insane. And these are 
all. How slight their significance is you may gather from the fact 
that even Dr. Jarvis counts nothing upon them. Even be found 
nothing in all this leading him to believe that the prisoner was 
ever insane, up to the fatal night 

On the other hand, take those who knew him best andsaw^him 
most ; those who employed him and worked with him in the mill 
for many years, seeing him day by day; those who saw him about 
town, in the street, and store, and post-office ; those who met him 
in church, in the evening meetings, and to whom he passed the 
bread and wine of life ; his family physician, who was also his 
confidential friend ; his pastor and spiritual guide ; the members 
of his own household who have testified in this case ; and those 
friends and relatives of the deceased who, after the homicide, were 
willing that he should conduct the funeral ; and they all show 
that he was not and could not have been insane. You cannot 
believe that he was insane without believing what nobody else 
believed. 

On the great weight of the evidence, therefore, there was no 
permanent insanity, and no transitory insanity. But it is said 
that some of his ancestors were insane. Suppose they were. If 
we were trying his ancestors for crimes, that fact would be of 
significance. It really seemed here for a time as if the question 
to be decided was in regard to the mental condition of some re- 
mote ancestor, or collateral branch of his family. But we have 
no present concern with their condition, unless it throws light 
upon his. What then is the significance of the evidence of an- 
cestral insanity ? It is simply this, and nothing more : that the 
child is more likely to have the disease than if the parents had 
been free from it. Insanity itself is not transmitted, but only a 
tendency to insanity. It is indeed very seldom that any actual 
disease is transmitted from parent to child ; no matter whether it 
be consumption, or leprosy, or gout, or insanity. If a case arises 
where symptoms of disease appear, and it is doubtful whether 
they indicate one disease or another, then indeed the fact, if it 
exists, that there is a special tendency towards one of them is 
important. But in the absence of evidence to establish the actual 
existence of the disease, the hereditary tendency is of no signifi- 
cance whatever. This may be made more plain by an illnstra- 



TRIAL OF SAMUEL M.^ANDREWSJ 233 

tion. The disease of hydrophobia is caused by the bite of a mad 
dog. But not all persons who are bitten by mad dogs have hy- 
drophobia. It is stated by one doctor as his opinion that about 
one person in twenty-five of those bitten by mad dogs will have 
the disease.^ Others think the proportion would be greater. The 
statistics of course are imperfect Now one who has been bitten 
by a mad dog may be said to have a predisposition towards hy- 
drophobia; but it would be no more absurd to argue that he 
actually has the disease, simply because he has been so bitten, 
than to argue that one is insane, simply because his ancestors 
were so. The illustration may be pressed further. There is a 
disease which women sometimes have, the symptoms of which 
may so resemble the symptoms of hydrophobia, that, judging 
from them alone, it is difficult to tell at once which disease the 
patient is suffering from.^ Now in such case it is useful and im- 
portant to inquire whether or not she has been bitten by a mad 
dog. If so, the disease which she has is probably hydrophobia ; 
and in that case she will die. But if not, the disease is not hy- 
drophobia, and she will recover. So when there is direct and 
positive evidence of acts looking like insanity, it is useful to 
inquire whether the ancestors have been insane. But in the 
absence of such evidence, the fact of ancestral insanity is of no 
account whatever. There is no strong probability that the 
descendants of an insane person will become insane. There are 
no statistics that I am aware of to show what the proportion is. 
There are a plenty of statistics to aid in showing what propor- 
tion of insane persons have had one or more insane ancestors. 
But, taking it the other way, and seeking to ascertain what pro- 
portion of the children and descendants of insane parents be- 
come insane, there is nothing to guide us. In the present case, it 
appears that of all the known descendants of Marcy Robbins, 
the prisoner's insane great-grandmother, six have been insane, 
and about forty sane. Of the six who were insane, one did not 
become so until after becoming seventy years old, and then in 
consequence of disease ; and another received a blow upon the 
head in the factory. Two of the others were her children by a 
second husband, and not in the direct line of ascent from the 
prisoner. I suppose that there is more probability that a person 

^ See New American Cjfdopadia^ Hydrophobia, referring to Dr. Hamilton's opinion, 
s Hysteria. See 8 CoplauuTt Medical Dictionary, Rabies, pp. 626, 626. 
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who has been bitten by a mad dog will have hydrophobia, than 
that the child of an insane parent will become insane. It woald 
be a startling thing to announce that all the descendants of 
Marcy Robbins, down to the same degree with the prisoner, now 
to be numbered by dozens if not by hundreds, are beyond the 
pale of liability for their criminal acts. Several of the prisoner's 
uncles and aunts you have seen ; and they are not only clearly 
sane, but have a certain hard-headed appearance, that plainly 
indicates the absence of all tendency towards insanity. The 
recuperative power of nature and the intermixture of fresh blood 
will soon exhibit their beneficent effects. The natural tendency 
is towards health of body and mind. 

But it has been said that the atrocity of the prisoner's act was 
an indication of his insanity, and th&t it is impossible that a sane 
man should have done what he did. No doubt at first sight the 
atrocity of an act may suggest the idea of insanity. The mind 
instinctively turns in that direction, in the hope that it may find 
relief and safe refuge there. We should be glad in such case to 
be convinced of the existence of insanity, because it would restore 
and redeem human nature in our eyes. But, alas, atrocity is no. 
proof of insanity. We cannot reach that conclusion without 
stifling our knowledge of human nature and putting far from us all 
acquaintance with the history of mankind. From the time when 
Cain slew his brother down to the present time, when every day's 
report brings to us the tidings of wives killed by their husbands, 
or children by their parents, all experience shows that no ties, 
however strong, no relation, however sacred, can withstand the 
violence of human passions. Within a period which some of 
you can remember, a young woman abroad, beautiful, beloved, 
in easy circumstances, of untainted reputation, with the dress and 
demeanor of a lady, after declining three offers of marriage, was 
married, and bore to her husband three children ; she then fell in 
love with another man, and in order to remove all obstacles to 
her union with him, poisoned in succession her husband, father, 
mother, and three children ; and subsequently poisoned him also. 
Being still unsuspected, she received several more offers of mar- 
riage, and afterwards poisoned six others, nraking thirteen in all, 
of whose deaths she was adjudged guilty in 1830.^ In 1852, a 
man in New York stabbed at once his wife,'mother, and sister, 

1 Gesche Marghercthe, Gottfried's case. 4 London Legal OUerver, 89, 101. 
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killing the two former upon the spot ; for which be was tried, 
convicted and executed. Why go abroad for instances? In 1850, 
in the neighboring county of Norfolk, George C. Hersey, having 
seduced a young woman somewhat above his own station in life, 
under promise of marriage, poisoned her with strychnine to con- 
ceal the growing proofs of his guilt; a case combining so many 
elements of atrocity and horror that even Governor Andrew over- 
came his scruples as to capital punishment, and caused the sen- 
tence of death to be executed upon him. Why recite individual 
cases ? In 1854, according to the statistics compiled in a news- 
paper, there were in the United States thirty-six wives killed by 
their husbands ; six husbands killed by their wives ; twenty-one 
children killed by their parents ; three parents killed by their chil- 
dren ; and five brothers killed by their brothers. Thus it appears 
that natural affection interposes no bar to the commission of the 
most atrocious crimes. To say that atrocity shows insanity is to 
say that crime shows insanity ; or, in other words, that the wick- 
edness of an act shows its innocency. Atrocity is no sign of in- 
sanity, provided there was a motive for atrocity. If the prisoner 
»at the bar was desirous of obliterating the mark of some other 
weapon, if he found it necessary to despatch his victim so soon 
as to make it certain that he could not disclose the name of the 
murderer to anybody who might chance to come that way, or if 
by reason of the darkness he did not perceive the full extent of 
what he had done, the whole argument drawn from the atrocity 
of the act falls to the ground. 

It is then said that the prisoner's position in society and in the 
church, and his religious character, lend a presumption that he 
would not have done this act unless insane. But that position 
lends, at least, an equally strong presumption that he was not in- 
sane. A criminal intent is more easily concealed than an insane 
mind. He could not have held that position without detection, 
if insane. As with atrocity, so with social position and apparent 
piety ; the lesson firom experience is that nothing but fixed prin- 
ciples can save from crime. The list is long, of persons of culti- 
vation, of refined manners, and professed piety, who have com- 
mitted the gravest crimes. In 1759, Eugene Aram, an English 
scholar and writer, was convicted and executed for a murder com- 
mitted thirteen years before ; the singular circumstances of whose 
history and crime furnish the groundwork of Bulwer's novel of 
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that name. About 1820, Castaing, a French physician, a person 
of mild and gentle manners and demeanor, with a complexion 
like a girl's, poisoned his Mend. The case of Dr. Coolidge of 
Maine, convicted a few years since of murder, and that of Dr. 
Webster, in this State, must freshly recur to the memories of 
most of you. In 1777, the Rev. Dr. Dodd, an English clergyman 
and popular preacher, was executed for forgery, which was then 
a capital offence. Twenty-three thousand persons petitioned that 
his sentence of death might be commuted ; and the accounts of 
the efforts made in his behalf, but in vain, by Dr. Johnson and 
others, form an interesting portion of Boswell's life of that sturdy 
old moralist. 

Mr, Somerby, May it please your Honors ; I do not like to 
interrupt the eloquent argument of counsel, but we think it is at 
last our duty to object to this citation of cases, and these alleged 
tables of statistics. They are not evidence. They are not under 
oath. We cannot try other cases here. If other cases could be 
cited we might have cited the case of Mary Harris, who killed 
her betrayer, in Washington, was discharged against the popu- 
lar judgment by reason of insanity, and soon after died a raving, 
maniac; or the Cole-Hiscock case, where the defendant was 
acquitted yesterday by reason of momentary insanity. 

Attorney- General I cite these cases only by way of illustra- 
tion. 

Chief Justice. [After a brief discussion.] The Court are of 
opinion that enough cases have been referred to for the purpose 
of illustration, and that it is better not to refer to others. 

Attorney- General, Turning then from that which does not meet 
with the sanction of the Court, I will only repeat the general prin- 
ciple, which the illustrations would serve to establish, that crime, 
of itself, is no proof of insanity, even when committed by those 
whose social position and profession of Christian faith would 
lead us least to expect it from them. It must be unnecessary to 
recite instances. The prisoner at the bar was not insane. The 
law is a practical science. It deals with actual life. You are 
asked to take the responsibility of pronouncing, upon the evi- 
dence before you, that the prisoner is not guilty by reason of in- 
sanity. I leave that branch of the case. If you find him to have 
been sane, the question which remains is, whether there was any- 
thing in the attendant circumstances to justify, excuse, or palliate 
his act. 
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The prisoner sets up in defence, and testifies upon the stand, 
that Mr. Holmes made an assault upon him, of a peculiar charac- 
ter; in repelling which, he first struck him with a stone, and 
afterwards killed him. The particular matter to be determined 
is, whether this is true. It will not be necessary to detain you 
with any discussion of the law applicable to this subject. Nei- 
ther women nor men are obliged to submit to be ravished by 
force. Both women and men may use whatever force may be 
necessary to repel an assault made with intent to execute a forci- 
ble ravishment. Your instincts will teach you thus much', with- 
out legal discussion. The question therefore is, whether the 
prisoner has persuaded you of the truth of this extraordinary and 
monstrous story that he sets up. 

He testifies to it himself; and it has been gravely urged upon 
you at considerable length that he comes before you with a pre- 
sumption of innocence, and so, as a witness of good character, 
whose testimony is entitled to credit. Without at this moment 
dwelling upon certain particular considerations affecting the value 
of his testimony, consider at first in a more general manner what 
. credit is to be given to the statements, even under oath, of any 
person indicted for murder. It was formerly the law, not only 
that no person charged with crime, but no party to a civil suit, 
and not even a witness who had a pecuniary interest to the 
smallest amount, could be admitted to testify; Why ? Because 
it was the experience of centuries that such interest led to fire- 
quent perjuries. Now, however, the rule of law is changed, and 
persons interested, and parties in both civil and criminal cases, 
are freely admitted to testify, and their credibility is left to the 
jury. But human nature is not changed. There are the same 
motives to falsehood, and the same probability of falsehood, that 
there always were. If a man has committed murder, and takes 
the stand upon his trial to testify in his own behalf, of course he 
will lie. The same moral depravity which allows the commission 
of the murder, will also permit perjury to escape the consequences 
of the murder. If he testifies at all, he must testify for the pur- 
pose of clearing himself. If guilty of murder, of course he will 
lie about it. And in endeavoring to ascertain whether be is 
guilty or not, you cannot start with assuming that his word is to 
be believed. There never can be a conviction in a case of secret 
killing, if the murderer may clear himself by his own testimony. 
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Murderers always lie, till they have been convicted ; then, they 
sonnetimes confess. Before conviction, it is a mere exercise of 
ingenuity. Under such circumstances, if you look at it logically 
and philosophically, and without now referring to certain special 
considerations applicable to this case which will be referred to 
hereafter, it is plain that the statement of any person in the posi- 
tion of the prisoner is entitled to no more weight than it carries 
by the force of its own intrinsic probability. 

What then is the probability of the truth of his story ? What 
light is thrown by surrounding circumstances? In discussing 
this question, I shall have to use plain words. The subject re- 
quires it. Do I need an example for this course ? I shelter my- 
self behind the example of the greatest Englishman of the last 
century, Edmund Burke, who, in one of his speeches in the trial 
of Warren Hastings, said as follows : — 

" To talk, as we here talk, to persons in a mixed company of men and 
women, would violate the law of such societies ; because they meet for 
the sole purpose of social intercourse, and not for the exposure, the cen- 
sure, the punishment of crimes ; to all which things private societies are 
altogether incompetent. In them crimes can never be regularly stated, 
proved, or refuted. The law has therefore appointed special places for 
such inquiries ; and if in any of those places we were to apply the emol- 
lient language of drawing-rooms to the exposure of great crimes, it would 
be as false and vicious in taste and in morals, as to use the criminatory 
language of this hall in drawing and assembling rooms would be misplaced 
and ridiculous.** — 11 Burke^s Works (Boston edition), 177. 

Accordingly, speaking as I do to men alone, I shall use such 
necessary plainness as is adapted to the case. I am addressing 
you alone ; and if others are here present, I shall take no notice 
of the fact.i 

[The Attorney-General proceeded to argue that it was grossly 
improbable that an assault of the character testified to by the 
prisoner should have been made upon him ; that no instance of 
committing sodomy by one man upon another by force was ever 
heard of, or recorded in literature, and that the English language 
contains no word to express that act ; that to perform it is a 
physical impossibility, and is well understood to be so; that there 
was in the present case no adequate evidence of any voluntary 
acts of indecency between the parties, but even if such existed, 

1 Many ladies were present, a part of whom withdrew at this point. 
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these had no tendency to prove an attempt to eommit this act by 
force ; and that the condition of the clothing of the parties, their 
relations to each other according to the prisoner's account, and 
the tenor of his notes to the deceased, were all inconsistent with 
it] 

Besides this, there is the evidence tending to show a robbery 
from the body oif Holmes. You are to bear in mind that proof 
of robbery is no necessary element in the case. If there was a 
robbery, it is decisive to show premeditation. But if there was 
no robbery, the motive leading the prisoner to kill Holmes in 
order that the will might go into effect was equally strong. The 
circumstance whether the will should be found in one place or 
another would be immaterial. It would make no difference, as to 
its taking effect, whether it was found upon the body of Holmes, 
or in the possession of the prisoner. But there might be another 
motive. To steal money was apparently not the sole object 
But there might be another and later will. If Cornelius had 
made a later will, it would be necessary to obtain that, in order 
to destroy it. Now what are the facts? Jn the first place you 
have the fact that a large pocket-book was missing. For the first 
two or three days the prisoner repeatedly said, when he may well 
have supposed that numerous persons besides himself knew of its 
existence, that Cornelius had a large pocket-book in which he 
carried money. A severe attack is made upon the officer Morse, 
because he said that the prisoner told him that Cornelius carried 
this pocket-book in the breast pocket of his coat, when this was 
not contained in the written statement taken from his tablets. 
But his explanation of the omission is simple and natural ; while 
the fact to which he testified is similar to that testified to by two 
other respectable witnesses, Macoy and Sampson, to both of 
whom the prisoner stated that Cornelius carried money in that 
same pocket If you find reason to distrust Morse, you may 
believe the fact upon the testimony of Macoy and Sampson, 
against whom no suggestion is made. In addition to this, there 
is the statement of Margaret Daley, who within a week of the 
homicide saw him take the pocket-book firom that pocket It 
may be treated as a fact, then, that he carried money in that 
breast pocket, in a large pocket-book. But the prisoner now 
says, the pocket-book which is produced here is the one which he 
had in mind But this pocket-book came firom the pantaloons 
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pocket, and not from the coat pocket ; and it is not the one de- 
scribed by Margaret Daley, nor does it correspond with the size 
of the one which the prisoner described to Mrs. Bartlett, as indi- 
cated by her while upon the stand. That large pocket-book has 
disappeared. It was not found upon the body of Holmes. No- 
body has seen it since. No search has been able to discover it 
But in the cellar of the prisoner money was found concealed, 
under the circumstances which have been detailed to you; while 
in the breast pocket of the coat of Holmes were found two small 
marks of blood, which came from some object which had been 
introduced inside of the pocket, as appears conclusively by the 
testimony of Dr. White. Within that same pocket were also 
found pine needles, and human hairs resembling those of Holmes. 
The bloody stones with which his life was pounded out had sim- 
ilar hairs and pine needles adhering to them. And in the left 
hand pocket of the pantaloons were similar but larger marks of 
blood. Judge you, whether these facts are sufficient to show 
that his pockets were explored for some purpose by his slayer with 
bloody hands. If they were, the fact is dedsive. If you are not 
satisfied of this fact, then you are to consider what is the other 
evidence throwing light upon the actual occurrence. 

Self-defence? Look at the facts which are beyond dispute. 
There can be no doubt that there was a considerable struggle, 
throughout the whole of which, from the beginning to the end, 
the prisoner had the advantage. The ground showed no less 
than four pools of blood, all of which came from the head of 
Holmes. The marks upon the ground and the distance of these 
pools of blood from each other showed that this struggle extended 
over a space of some forty feet. There were many bloody stones,' 
and all the stones that were used were used by the prisoner alone. 
The outcries which were heard by three persons show that this 
struggle was a prolonged one. The position of the body when 
found was assumed during life, and while life yet remained the 
slayer continued his blows, until the face was driven into the 
earth. This skull [which was exhibited to the jury] broken into 
fragments, some of its pieces driven into the substance of the 
brain, and one small piece thrown upon the ground where it 
was picked up months afterwards, shows you more vividly than 
mere words can, how many and how cruel were the blows by 
which that life was crushed out. How did all this happen ? How 
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did it happen that this prisoner, less in size and inferior in strength, 
and, if his own story is to be believed, with his pantaloons down, 
dangling about his legs, so that his person was exposed before 
and aft, while the pantaloons of Holmes were buttoned up, could 
sustain this fearful encounter, and yet come off unscathed ? It is 
incredible. No. There was prolonged violence on the part of 
the prisoner against a man greatly his superior in strength, in 
which the deceased received all the injuries and lost all the blood. 
Defending himself against an attempt to commit a forcible bug- 
gery upon him ? One blow would have disabled the assailant, 
and then the prisoner would have desisted. Self-defence would 
fly from such a merciless persistence of blows, after the necessity 
had ceased. One fracture of the skull would have quelled all 
amorous desires of Cornelius, and prevailed on him to stop. But 
there is no doubt at all that the prisoner pounded him long after 
he was disabled, and after the prisoner knew that he was disabled. 
And yet the prisoner himself escaped without a bruise. Look at 
this poor skull and see for yourselves if there can be any doubt 
about it. Talk about circumstantial evidence ! This skull is a 
circumstance that cannot lie. It shows conclusively that the vio- 
lence of the prisoner was not in self-defence. 

Are we asked in what manner the prisoner began this deed of 
violence, and with what weapon ? Ah, who can tell ? His coun- 
sel find it convenient to assume that it was done with stones. 
But how do they know that ? It is plain that the prisoner eom- 
menced the assault; and it is plain that he finished it with stones. 
But whether he commenced it with stones, with that peculiar 
stone, different firom the rest in that vicinity, and looking as if it 
had been taken from the wall, as testified to by Captain Adams; 
or whether with some slung-shot ; or some iron bar now buried ; 
or some club now burned ; what tongue can tell ? We know not 
how he began his work of blood ; but we do know how he fin- 
ished it, by pounding out all traces which might disclose the 
manner of its commencement. We do know, also, that he made 
no mistake, but began it in some way which was fearfully effec- 
tual to enable him to finish it, and to finish it without injury or 
danger to himself. 

Having thus accomplished this deed of horror, what did the 
prisoner do next ? What would an innocent man have done, 
who had been forced by stress of unexpected circumstances to 

21 
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kill his best friend in self-defence ? What would be the irresis- 
tible impulse which would press upon an innocent mind ? If be 
had done this deed in self-defence, why did he not disclose it? 
Had he come running up to the village, hot with excitement, ex- 
claiming to the first person he met, " O God, I have killed Cor- 
nelius Holmes, but I did it to save myself from outrage," then 
we might have believed it 

But he now tells you that he did not know the law, and there- 
fore did not dare to tell the truth, lest he should be hung, although 
he acted in self-defence. As if the instincts of humanity were 
not anterior to human laws. It needs no legal learning to tell a 
modest woman that she has a right at all hazards to protect her 
virtue. Nor does it require the advice of lawyers to teach a man 
that he is not compelled to submit to a forcible buggery. 

What light is thrown by the prisoner's subsequent conduct? 
What did he do ? Having stopped to pick up his hat, he walked 
calmly away. With hands yet bloody, he placed himself by the 
fence to await the approach of the guests in his house. <^ Good 
evening, ladies," said he, pleasantly, to them, as they were passing 
by, not noticing him by reason of the darkness of the night ; and 
then he engaged in the light and jocose conversation with them 
which has been detailed to you. Why did he place himself there? 
Miss Sever tells you that immediately after his arrest be sent for 
her and asked if she remembered and would testify to the time in 
the evening when that conversation occurred, and would ask the 
other ladies to do the same. ^Did I not appear natural to you?" 
he asked. " Yes," said she, " you did appear perfectly natural" 
Wormell also heard the conversation through the window, and 
noticed that his voice was cheerful and pleasant. Thus it appears 
that his first thought was to establish an alibi. The next morn- 
ing finds him already gloating over his anticipated wealth. He 
has the burdensome secret of the will upon his mind, and cannot 
suppress it. He goes to Dr. and Mrs. Jones, and asks them not to 
mention what he has told them concerning it. He goes to Thomas 
Newcomb, and persists in forcing upon his unwilling ears the de- 
tails of its provisions. And finally, that very afternoon, in spite 
of the advice given to him by Mr. Newcomb, and in violation of 
all the natural instincts of an innocent mind, he carries it to the 
register of probate at Plymouth. Why this unseemly haste? Bat 
this is not all. He seeks to have the funeral held at once, and 
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the body buried in the ground, without being seen by the friends. 
This continuous and consistent course of conduct shows marks 
of design. If he had been unexpectedly led into the commission 
of this act in self-defence, he would have done none of these 
things. He could have done none of them. They show design 
and premeditation. There was not one natural expression of 
regret for the death of his friend, but there was an unnatural and 
indecent eagerness to bury the body out of sight, and to avail 
himself of the fruits of his crime. 

Accompanying all this, he showed a capacity for falsehood and 
deception, the like of which has almost never been witnessed. 
The learned counsel who opened this case in his behalf said that 
during those three days every act of the prisoner's was a lie. But 
how far short of the truth did these words fall. Observe the na- 
ture and character of his lies. They were not simple falsehoods, 
such as he has been guilty of here upon the stand. You your- 
selves have seen how in his testimony he has come into collision 
with that of no less than five honest witnesses, and has boldly 
said that they were all mistaken ; I refer to Dr. and Mrs. Jones, 
Thomas Newcomb, Macoy, and the Rev. Mr. Peckham. But it 
is not simple lies alone that most strikingly illustrate his capacity 
for deception. To say that his life during those days was a tissue 
of mendacity and fraud is a weak and inadequate expression. 
Remember how, according to the testimony of Macoy, Miss Sever, 
and others, he showed the greater depravity of seeking to cast 
suspicion upon innocent men ; heedless of the pain and distress 
which he would thereby bring upon them and their families. Re- 
member, also, his hypocritical and impious talk to Wormell, that 
he thought a judgment from Heaven would fall upon Cornelius 
for damning the Orthodox. Was he, of all men, to predict, and 
then to assume to execute, the judgments of the Most High ? Re- 
member, also, the assurance with which he went down before, 
and even after, his arrest on the charge of murder, and volunta- 
rily offered to conduct the funeral of the friend whom he had 
slain, and said that he was prepared to do so. This inconceivable 
mockery his resolute mind was equal to. Afterwards he joined 
with Mr. Peckham in solemn prayer to Almighty God, that the 
murderer might be discovered and brought to justice ; as if he 
could hope to humbug the Omniscient, by his unequalled blas- 
phemy. And, finally, there was the crowning act of hypocrisy, 
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the kissing of the corpse in the presence of witnesses, as if in this 
solemn manner he would call on God to witness that his bands 
had not shed this blood. There was an ancient superstition, 
which even yet has not wholly ceased, that the corpse of a mur- 
dered man will bleed upon the touch of his murderer ; and in for- 
mer times persons suspected of crime were sometimes brought to 
this test, to show their innocence or confirm their guilt. And, 
having this superstition in mind, it has been the case that persons 
guilty of murder have voluntarily sought or reluctantly submitted 
to this test, in order to disarm suspicion. Certain instances of 
this which have occurred I will not recite to you, lest I should 
fall within the censure of the Court.^ But this prisoner, whose 
every act was a lie, has surpassed them all. This man, having 
done these acts, having been capable of these deceptions, ventures 
to come before you, with the same motive still resting upon him, 
and, being driven from one series of falsehoods, now seeks to im- 
pose on your credulity with another. I appeal to your judgment 
and reason, whether crimes can be punished, if you lend credence 
to the breath of such as he. 

Through all these falsehoods and follies we seek to bring this 
criminal to justice. But the argument is urged upon you that 
the conduct of the prisoner was not reasonable, but irrational, and 
inconsistent with the idea of conscious guilt ; that there was no 
chance for him to escape detection, and he could not hope to 
escape ; and so, that he could not have premeditated this act 
What murder was ever wholly rational ? What motive is ade- 
quate to it? What precautions can ever guard against detection? 
The history of crime shows that guilt was never a rational thing, 
and that great guilt can never exist in common with the full posses- 
sion of all the mental faculties. It is always the case that crime 
is detected and made clear through the want of some precaution 
which afterwards seems so obvious and plain that we wonder it 
could have been forgotten or overlooked. The consciousness of 
great guilt distorts all the faculties of the mind, and perverts the 
judgment, and confuses the reason, and bewilders the will. God 
forbid that guilt should ever leave a man the free, undisturbed use 
of his faculties ! God forbid that prudence, the first of all the 

1 The cases of M^'or Strangways, John Adam, and Bathsheba Spooner, all of 
which are referred to in the text-books, are illustrations of persons guilty of murder, 
who touched the corpse in order to avert suspicion. 
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Tirtues, as well as the supreme director of them all, shoald ever 
be employed in the service of vice! ^ 

Such, gentlemen, is this case. As I leave it with you, I seem 
to hear a voice from this mute witness, who, being dead, yet 
speaks unto you with most miraculous organ. He seems to im- 
plore you to pity his misplaced confidence, and to punish the 
betrayer of it He seems to say to you, in the language of the 
Psalmist : " For it was not an enemy that reproached me ; then 
I could have borne it Neither was it he that hated me that did 
magnify himself against me ; then I would have hid myself from 
him. But it was thou, a man mine equal, my guide, and mine 
acquaintance." " Yea, mine own familiar friend, in whom I 
trusted, which did eat of my bread, hath lifted up his heel against 
me." 

But I do not stand here as the representative of this murdered 
man. I stand here on behalf of the Commonwealth of Massa- 
chusetts. And in that capacity I beg of you, if you believe the 
prisoner to be innocent, say so, and let him go free. But if he is 
guilty, and you, through weakness, or a failure to perceive the 
truth, or justly to appreciate the significance of the facts, shall 
pronounce otherwise ; or if we, through indolence or incapacity, 
have failed clearly to bring out and unfold the case to you ; it 
will not only be a standing reproach to ourselves, but through us 
the cause of justice, good morals, public security and social order, 
will have received a blow. When the guilty escapes, how shall 
we be firee from blame? 

The argument of this important cause is now concluded. The 
Commonwealth has done its duty. The question is before you. 
It remains for you to decide upon the true measure of the prison- 
er's guilt It is a duty which is not to be evaded or escaped from. 
I call upon you so to discharge it, that, in the light of such reason 
and wisdom as are given to men here, and in the light of that 
purer reason and wisdom which we hope to come to hereafter, 
you may now and forever stand justified. 

This argument occupied three hours and ten minutes in the 
delivery, and was closed at 7 o'clock p. m., when the court ad- 
journed to 8 o'clock in the evening. 

The Court came in at 8 o'clock. Mr. Somerby presented sev- 

1 See 10 Burke 49. 
21 • 
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eral written requests for instructions to the jury, which will be 
found incorporated in the charge. 
Chief Justice Chapman proceeded to charge the jury as follows: 

CHARGE TO THE JURY. 

Gentlemen of the Jury : — The prisoner stands indicted for the 
crime of murder. It is the most atrocious of all crimes, for, with 
a wicked and unlawful motive, it destroys human life ; and the 
right to life is incomparably the most precious of all our rights. 
It is a crime not merely against statute law, but against the law 
of nature. The common law, which is the law that existed among 
our ancestors, from the earliest period of English history, always 
regarded it as the highest of crimes. By the common law, as it 
has existed in this Commonwealth, murder is the killing of any 
person in the peace of the Commonwealth, with malice afore- 
thought, express, or implied. This has been the legal definition 
of crime. The term malicey is used to express hatred, revenge, 
and ill-will ; but it has also a broader signification. It includes 
every corrupt motive, such as indicates a heart regardless of social 
duty, and fatally bent on mischief. For example: one desires to 
obtain wrongfully the money or other property of another, and 
attempts to commit a robbery or theft His motive is mere gain; 
he would prefer to injure no person, but in order to get the prop- 
erty, or to escape detection, he takes the owner's life. His motive 
is malicious, though he has no feeling of hatred, revenge or ill- 
will towards him. 

The term aforethoughty indicates simply what is thought of 
beforehand, or premeditated. But by the common law, malice 
aforethought was held to be sometimes implied, when there was 
no premeditation. For example: if a man who was provoked 
to sudden anger by mere words took a deadly weapon, and killed 
the offender, the law implied malice aforethought, because words 
are no adequate provocation for such an act as this. There were 
other cases of the same character. This feature of the law was 
regarded as too severe, and our legislature, several years ago, 
modified it by statute. 

Murder is now divided into two degrees. Revised Statute, ch. 
160. 

Section 1. " Murder committed vnih deliberately premeditated 
malice aforethought, or in the commission of| or attempt to com- 
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mit, any crime punishable with death or imprisonment for life ; 
or committed with extreme atrocity or cruelty, is murder in the 
first degree." 

Therefore you see, if it is committed with malice aforethought, 
there must be added deliberate premeditation to the malice afore- 
thought to make it murder in the first degree. Or if the murder 
is committed in the attempt to commit another crime punishable 
with death or imprisonment for life, and without premeditation, 
or if it is committed with extreme atrocity or cruelty, it is murder 
in the first degree. 

Section 2. '^ Murder not appearing to be in the first degree, is 
murder in the second degree." 

Therefore, if it is not committed with deliberately premeditated 
malice aforethought, nor with these other circumstances, it is but 
murder in the second degree. 

Section 3. " The degree of murder shall be found by the 
jury." 

So you see it is your duty to find whether it is murder in the 
first degree, or the second degree. Murder in the first degree is 
punishable with death, and murder in the second degree by im- 
prisonment in the State Prison for life. This is the statute under 
which we are now acting. To be murder in the first degree, ex- 
cept where there is an extreme atrocity, or an attempt to commit 
some other crime punishable with death or imprisonment for life, 
the malice aforethought must be deliberately premeditated. You 
will need to have these terms explained to you. To premeditate 
is merely to intend beforehand. It need not be a long time ; it 
merely requires time to form a clear intent. For example : a 
robber, with a pistol or dirk, walking the street, turns a corner, 
and meets a bank messenger with a roll of bills. In a moment 
he determines to get it ; the next moment he shoots or stabs the 
messenger dead, takes the package, and flees. His malice was 
deliberately premeditated, though it occupied but a few seconds ; 
for it was a cool act of the will, and is unlike the intent stimu« 
lated by a sudden fight or quarrel, where one kills another sud- 
denly, not having intended violence beforehand. The malice 
and premeditation are actual, and are not merely inferred from 
the use of a deadly weapon. 

In regard to manslaughter I cannot do better than to read the 
definition and remarks of Chief Justice Shaw in Webster's case. 
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[Reads the remarks cited by the District- Attorney in his opening, 
from 5 Gushing R. 304-5, 307-8.] [See page 19]. 

This is a full and carefnl definition of manslaughter. There is 
still another definition that needs to be given to you ; namely, 
what constitutes justifiable homicide. For a question may arise 
here in regard to that subject. It rests upon the right of self- 
defence. The law regards this as a sacred right, and every man's 
heart justifies the principle. If an assault is made upon a man, 
with an intent to commit a felony upon him, he may resist so 
far as it is necessary to resist, the assailant, even if he must take 
the assailant's life. But this right has a limitation. If he can 
resist the assault and free himself without taking life, and kills 
the assailant without necessity, he is not excusable. If mere 
heat of blood impels him to take life, in such a case he is guilty 
of manslaughter. 

The burden of proof is always on the government The law 
always presumes that any man charged with a crime is innocent; 
and a jury should consider him innocent until his guilt is proved. 
The law also presumes that every man's character is good — 
that he is honest, peaceable, humane, and kind. The jury should 
presume this without any proof. Yet, as we know by experience 
that the fact does not always accord with this presumption, it is 
satisfactory to know how the fact actually is. If the prisoner 
proves that the fact is so, it strengthens the presumption of his 
innocence. It is one of the exigencies in which actual good 
character comes to his aid. It is hard to believe that one who 
has always lived a virtuous life, and been kind, peaceable, gener- 
ous, and humane, and apparently lived in the fear of God, will 
commit an atrocious crime. Yet this presumption is not con- 
clusive. Human experience teaches us that such men do some- 
times fall, with apparent suddenness, into crime of every grade ; 
and a life of external goodness sometimes covers, for years, a 
base and wicked heart We cannot see the depths of any man's 
hearty nor predict with certainty what he may, or may not do, 
under the influence of temptation. Evidence nui^ be strong 
enough to convict any man of the crime of murder. 

The proof of guilt must be beyond reasonable doubt The^ 
doubt must be reasonable, and not merely captious or speculaf- 
tive. Unreasonable quibbles or cavils often occur to our minds, 
such as we do not act upon in the business of lifci but they are 
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to be disregarded. The rule is that the proof must be so satis- 
factory that yoQ would act upon it in the most important affairs. 

In the first place, the act of killing must be proved beyond a 
reasonable doubt. There must be proof that the life of the per- 
son said to be killed was taken by the prisoner. 

In the next place, the malice aforethought must be proved be- 
yond a reasonable doubt. If the proof stops there, it is murder 
in the second degree, unless committed with atrocious cruelty, or 
in the attempt to commit another crime as designated by the 
statute. 

In the next place, deliberate premeditation must be proved. 
This makes it murder in the first degree. Malice aforethought 
makes murder in the second degree ; deliberate premeditation 
added to it makes murder in the first degree. 

[The following prayers for instructions were here read to the 
jury, and they were instructed that the law was substantially as 
therein stated.] 

" The prisoner respectfully asks the Court to rule to the jury that 
no statements made by the Attorney-General in his argument, as 
facts, which were not sworn to by witnesses on the stand, shall 
be taken as facts; and that in no event should the defendant 
be prejudiced by such statements of the Attorney-General. 

*' That the jury are not to be prejudiced against the prisoner 
because he has been indicted by the grand jury. 

<< That the presumption of law is that he is innocent of any 
crime greater or less stated in the indictment ; that the presump- 
tion of law is that the defendant is not guilty of any crime what- 
ever. 

" And that the burden of proof is on the government to prove 
that the defendant is guilty ; that the jury are not to find him 
guilty merely because the prisoner mat/ be guilty ; or that it is 
more probable that the prisoner is guilty than he is not ; but the 
government must prove that he is guilty. 

"And on this part of the case, the jury must be convinced of 
his guilt beyond all reasonable doubt" 

I have said to you that the burden of proof is on the govern- 
ment, to show deliberate premeditation, and malice aforethought. 
A man's motives and feelings may be inferred from what he says 
and does, and from the circumstances under which he acts. If 
he does an act, he is presumed to have intended to do it. If he 
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makes an admission against himself, be is presumed to be sincere 
and tnitbfaL 

The duty of a jury, in the trial of such a case, is always pain- 
ful. But only a part of the responsibility rests on them. Others 
are obliged to share it with them. Li the first place those who 
gather up the evidence, and detect the criminal, have an unpleas- 
ant duty to discharge. The safety and welfare of the community 
requires that they should not shrink from it, but should dischai^ 
it fearlessly and faithfully. Without this, crime would go un- 
punished. The reason why the public authorities offer rewards, 
is to induce officers to spare no pains in detecting the guilty. It 
is an unpleasant duty, because the officers know that the public 
will censure them if they do not faithfully and zealously do their 
duty, and that they may also be censured for their very zeal and 
faithfulness. 

Again, the duty of being a witness and stating unpleasant facts 
is no light burden, and must be faithfully performed. 

Again, the duty of the prosecuting officers is of the same char- 
acter. There is also a painful responsibility resting on the coun- 
sel for the prisoner. They fear lest their own mistakes may 
endanger their client's life. The Court always assign counsel to 
defend prisoners, and it must be said, to the honor of the bar, that 
no person charged with murder is ever unable to procure the aid 
of learned counsel, and though he be poor, and friendless, and 
subject to prejudice, and the alleged crime be heinous, he is 
always defended with faithfulness, zeal, and fearlessness. This 
has been done in the present case. 

The duties of the Court, also, in directing the proceedings, and 
instructing the jury, and in pronouncing sentence upon a fellow- 
citizen who is found guilty, are most painful. 

The duty of the jury is of the same character ; but it is a sim- 
ple duty. It is to find the truths upon the law and evidence in 
the case, and return a verdict stating the truth. It requires care- 
ful attention, a candid mind, and an honest purpose, and that is 
all. In the verdict, you state what you are convinced is true, 
beyond a reasonable doubt, in regard to the facts in the case, and 
merely say guilty or not guilty. If you say not guilty, the pris- 
oner goes free. If you say guilty, your duty is done. The Court 
passes sentence ; and the Governor and Council then take charge 
of the matter. They cause the sentence to be executed, or miti- 
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gate it, or pardon the prisoner. If there are any circumstances 
of palliation, or mitigation, or any reason to believe that there 
was a mistake, the Grovernor and Council act in that matter. 

The propriety of the law which inflicts capital punishment, is 
called in question by some people. There are those who are un- 
willing to aid in the enforcement of the law, and therefore certain 
questions are required by statute to be put to every person who 
is to serve on a jury in a capital trial. Each of you have answered 
that you entertain no opinion that can interfere with your duty 
in case the prisoner's guilt is proved. 

But it may be proper to say a few words on this subject. By 
our Constitution, the judicial and legislative departments are to be 
kept separate, and neither is to exercise the powers of the other. 
This is one of the most important provisions in that instrument, 
and we are sworn to observe it 

The Legislature is entrusted with the power to declare what is 
a crime, and to prescribe its punishment. They alone have the 
right to say whether capital punishment shall exist Neither the 
Court nor the jury has the right to meddle with that matter. Our 
duty is to try cases according to the law as we find it. This is 
enough for us. Yet the law which we are now called to admin- 
ister can be vindicated as just and necessary. A man who dis- 
regards the sacredness of another's life, and wickedly destroys it, 
may be justly condemned to die. He has no right to demand 
that the government shall regard his life as sacred. 

The safety of the community also requires this penalty for 
murder. A principal purpose of criminal law is to deter men 
from crime by the influence of fear. The fear of death is incom* 
parably stronger than any other fear that can be placed before 
criminals. The fear of imprisonment is as nothing to it ; and the 
death penalty expresses the abhorrence of the government of the 
foul crime of murder, and tends to excite abhorrence against it in 
the minds of the people. I believe that the abhorrence which for« 
merly existed against all crime has been diminished by the efibrts 
of men to abolish this penalty, and place murder on the same 
level with other crimes. And the sentiment of justice has been 
treated by some as barbarous and base. 

Under the indictment which has been read to you the prisoner 
may be found guilty ; — first, of murder in the first degree ; or sec- 
ond, of murder in the second degree ; and your verdict must state 



252 TRIAL OF SAMUEL M. AITOREWS. 

which ; or third, of manslaughter. If not guilty of either of these 
offences he is to be acquitted. 

The evidence to prove the crime may be direct or circumstan- 
tiaL It is direct when eye-witnesses testify that they saw the 
defendant do the deed. It is circumstantied, when no one saw it 
done, but witnesses testify to facts, which, if true, make it certain 
that he did it Crime always seeks concealment when it can, 
and most crimes might be committed with impunity if direct evi- 
dence were held to be necessary. The greater part of all oar 
beliefs are founded on circumstantial evidence. 

In the present case no eye-witness was present. The blows 
which caused the death of Cornelius Holmes were given in the 
dark, and when no human witness looked on. The government 
spent days in proving circumstances, which, if true, tended to 
prove that he was killed by the prisoner, Andrews. They had no 
other evidence ; yet their proofs were very strong. 

But the defence has saved the trouble of investigating the evi- 
dence on that point. If they had stopped at the close of the gov- 
ernment's evidence, it would have been necessary to investigate all 
the circumstantial evidence in detail, in order to decide the ques- 
tion whether he actually killed Holmes. But in the opening of 
the defence it was admitted that Holmes was killed by the pris- 
oner, and that the bloody stones that were found lying near the 
dead body were the instruments with which be did it. And the 
prisoner has admitted it in his testimony. 

We start then with this fact, proved and admitted, that Holmes 
was killed by the prisoner, Andrews. We pass then to the ques- 
tion whether it was done with the wicked intent alleged. 

The first fact alleged in the defence is, that it was not so done, 
but was done under the influence of insanity. I call your atten- 
tion, then, to the nature of this defence. 

Insanity is a disease of the body that affects the mind. Our 
minds are always more or less affected by bodily disease. A 
headache or indigestion operates on the mind. A fever does the 
same, and sometimes produces temporary delirium. This delir- 
ium, while it lasts, may so destroy the reason, as to become what 
the law calls insanity. Men have been acquitted, on this ground, 
of temporary insanity caused by a fever. It would be wrong to 
hold a man responsible for acts done while in such a state of 
mind. 
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Diseases of the nerves are apt to affect the mind, and some- 
times lead to insanity. Sudden calamity or deep grief also oper- 
ates on the nerves, and sometimes destroys the reason. 

There are also cases in which there is a hereditary predisposi- 
tion to insanity. Where the persons whose blood a man inherits 
have been insane, he is often predisposed to insanity, and is made 
insane by slighter causes than other men. This tendency does 
not always descend. It often happens that the children or grand- 
children of an insane parent are as free from insanity as other 
people. This predisposition is not itself insanity. It merely 
weakens the physical system, and makes it more liable to dis- 
ease, — as weakness of the lungs, which is often inherited, is not 
itself consumption, but makes a person more liable to consump- 
tion. A slighter exposure would bring on consumption than if 
the lungs were strong. As to the degree of insanity which is 
sufficient to protect a prisoner from punishment, I will call your 
attention to the decision of this Court, in the case of Rogers, 
some years ago. The opinion is given by Chief Justice Shaw. 
[Reads from Commonwealth v. RogerSj 7 Met. 601-2.] 

A question arises here in regard to the burden of proof. I 
stated that the burden of proof is on the government ail the way 
through, not merely as to the act, but also the intent. The gov- 
ernment is to prove deliberate premeditation. This includes 
proof of sufficient capacity to deliberate and premeditate. But 
the presumption is, that a man of adult years has the ordinary 
attributes of a man, including the power to distinguish between 
right and wrong, to consider, reflect, form purposes, and carry 
them out This presumption therefore satisfies the burden of 
proof, and requires the jury to regard the prisoner as capable of 
committing the crime of murder in the first degree, unless it is 
overcome by a preponderance of all the evidence in the case. 

It is necessary for the Court to state these legal rules. They 
furnish a general guide. But, after all, the jury will apply to any 
questions of this character, their practical judgment and sound 
common sense, and endeavor to satisfy themselves whether the 
evidence proves that the prisoner was in fact sane or insane. 

Insanity is to be distinguished from passion. One may be- 
come so far infuriated by passion, excited by words, or blows, or 
by a struggle, as to yield himself up blindly to its impulse, and 
not know what be does. But such passion is not insanity. One 
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who does not control his passions is to blame, but an insane man 
is not to blame. He is prostrated by disease of body which has 
so far affected his mind that he is innocent in being unable to 
distinguish right from wrong. 

If the prisoner killed Holmes under the mere influence of evil 
passions, and without provocation, he is guilty. On the other 
hand, if there was no evil passion or motive, and he was insane, 
he is an innocent man, and is entitled to go at large as much as 
any of us. If he is acquitted on that ground, you must say so 
in your verdict. I will read to you the statute on that subject 
[Reads Gen. Stat c. 172, sec. 17.] 

But as it is not pretended that he is now insane, if you acquit 
him on the ground of insanity he will be entitled to go at large. 
You will need to consider with the utmost care, the evidence on 
this subject And here there are certain presumptions of fact 
which are founded on experience. 

If, when a man does an act he has always been sane, thb 
tends to prove that he was sane when he did it On the contrary, 
if he had been insane a short time before the act, this tends to 
prove that he was insane when he did it This presumption is 
often applied to the making of wills and deeds. It applies with 
equal force to the taking of another's life. Another similar rule 
is, that if a man is sane just after having done an act, it tends to 
prove that he was sane when he did ; but if he was insane just 
after, it tends to prove that he was insane when he did it. You 
can judge practically how strong these presumptions of evidence 
are. You are to apply them to the present case. 

Up to within a few moments of Holmes's death, had the pris- 
oner been insane ? Had he ever been insane, or had he been 
insane within a short period ? If he had never been insane, or 
if he had not been insane for some time previous, that would 
have a tendency to show that he was not insane when be com* 
mitted the act From a few moments after the act has he been 
insane ? if he has been sane from a few moments after the act, 
it tends to show that he was sane when he did it If he has been 
insane since, it tends to show that he might have been insane 
when he did it. 

There is evidence on this subject as to his appearance some 
two years ago, when Frank Robbins, his relative, died ; also as 
to his appearance at New Market And some other facts are 
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alluded to by his counsel. You heard them in evidence. I do not 
propose to recapitulate the evidence on this subject Both the 
experts say that these various circumstances furnished no proof 
of insanity. There b also evidence that the prisoner had fre- 
quent headaches ; but it hardly needs an expert to testify as to 
them. So many of us suffer intense pain from them during the 
best years of our lives, that no one will infer insanity from them 
alone. , The jury will judge of the strength of the proof as to 
the prisoner's sanity when he killed Holmes, arising from the tes- 
timony as to bis being sane before and afterwards, the proof 
coming so near to the time of killing. If he was calm, as well 
as rational, immediately before and immediately after, it will 
tend to show how far he was calm and rational then. And in 
this connection, the question whether the prisoner bad any mo- 
tive to do the act which could possibly influence a sane man, is 
a question to be taken into consideration. You will also con- 
sider the instrument which he used, and all the circumstances of 
the act of killing. The prisoner is himself a witness, and testi- 
fies as to his state of mind when he did the act. We learn from 
him all the facts we know in regard to his insanity at the time. 
The description of it comes from him alone. 

There are two things to be inquired into on this point In the 
first place, assuming his statement to be true, does it prove that 
bodily disease had suddenly attacked him, and that be acted 
under that influence, or that he acted under the influence of pas- 
sion, and thus became blind and furious ? If it was the latter it 
was not insanity, and be must seek for an excuse on other 
grounds, which I shall speak of hereafter. On this point the 
opinion of the two experts is given. Dr. Jarvis says the facts 
indicated a maniacal paroxysm. Again, he says, not regarding 
the prisoner's statement as true, the facts tend to raise a suspi- 
cion of insanity. He says the act of killing, of itself, is no evi- 
dence of insanity. Few men would pretend that the mere act 
of killing another is, of itself, evidence of insanity. It would 
give to crime perfect impunity if the commission of a crime were 
to be regarded as an evidence of insanity. I believe there are 
some philosophers who pretend to think it is so ; but they lay 
aside common sense, and would deprive the community of all 
protection against criminals. It is proper also to say that if a 
homicide is committed with circumstances of cruelty and atroc- 
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ity, that cruelty and atrocity, of itself, does not tend to prove in- 
sanity. The statute treats such circumstances as aggravations 
of the crime, and not as proof of insanity. If they were of them- 
selves regarded as evidence of insanity, it would furnish an 
inducement to every murderer to act with as much cruelty as 
possible, in order to furnish proof that he was insane, and 
excuse himself on that ground. But if the act is done without 
any assignable motive, you look more readily to insanity as 
the cause, than if a strong motive were proved. 

I have spoken of the opinion of Dr. Jarvis that there might 
have been a sudden attack of insanity that came on without 
any premonition, led to the murder, and departed as soon as the 
murder was committed, leaving no trace behind. The opinion 
of Dr. Choate is the contrary. He regards such a kind of insan- 
ity as unheard of and impossible. As insanity arises from bod- 
ily disease, he thinks it could not come on so suddenly, rage so 
violently, and then totally disappear. You are to judge of these 
opinions. The opinions of experts are mere evidence for the 
jury to consider in connection with other evidence. The respon- 
sibility is, after all, on you to say whether the prisoner is, or is 
not, guilty by reason of insanity. I think the opinions of experts 
are not so highly regarded now as they formerly were, for while 
they often afford great aid in determining facts, it often happens 
that experts can be found to testify to any theory, however ab* 
surd. The experts before you are gentlemen of learning, and you 
must judge between them. 

If you find the prisoner not guilty by reason of insanity, you 
need investigate no further, but must acquit him. But if you do 
not believe that a kind of insanity exists, which suddenly attacks 
a man whose health is good, and whose mind is sound at the 
time, superinduced by provocation, and after acting violently, 
and prostrating his reason and memory for a few minutes, leaves 
him sound again, with reason and health perfectly restored, then 
the defence of insanity fails, because, upon the statement of the 
prisoner himself, you would not believe that he was insane. 

But if you think there may be such a disease, then there is yet 
another question to settle on this point. The facts as to the 
killing come from the prisoner's testimony, and from bis testi- 
mony alone. If you do not believe his testimony, then you have 
no evidence tending to prove his insanity at the time. It is con- 
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tended that his testimony is not worthy of credit. On this point 
there are certain rules of law. 

1st. If it appears that a man's character for truth has always been 
good, it is to be presumed that he tells the truth upon the stand. 

2d. If he has always been kind and humane, it is to be pre- 
sumed that he will not do an act of cruelty. 

But if it is shown that he has in important matters falsified 
and acted hypocritically, it tends to show that he is capable of 
hypocrisy and falsehood. Whatever his general character may 
have been, if he has practised deception and hypocrisy in some 
instances, this tends to prove that he may do it again, and that 
he may do it upon the stand. If, under the influence of a strong 
motive, he has done it many times, and now testifies under the 
same motive, the motive may operate now as it has done before. 
The prisoner now testifies to save his life and liberty, and him- 
self from the imputation of a great crime, and to save his family 
from distress and disgrace. The jury must judge how far this 
motive influences him, or whether it has any influence. If they 
do not rely on his testimony, then they will inquire whether there 
are any other facts to prove his insanity. If they do believe it, 
they will judge which of the opinions expressed by the experts 
is correct. 

I have already said that if you say be is not guilty, by reason 
of insanity, you need not inquire further ; but if he was not in- 
sane, there must be a further inquiry to ascertain why he took 
the life of Holmes. He alleges and testifies that Holmes made 
an assault upon him for the purpose of committing the crime 
against nature. This offence is a felony of an aggravated char- 
acter, and was formerly punishable with death. At present, by 
General Statuses, it is punished by imprisonment in the State 
Prison not exceeding twenty years, and is therefore a felony by 
our law. 

This is the crime which he charges that Holmes attempted to 
commit upon him. He says his violence began when Holmes 
had assaulted him suddenly and unexpectedly, had thrown him 
down and torn open his clothes, had seized him in a vital part, 
had one band hold of his beard, and was proceeding to further 
violence. If this be true, it would excuse him for doing any- 
thing necessary to free himself, even to taking life. If all he did 
was done to free himself from Holmes, then he committed no 
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crime, and is entitled to an acquittal. It is not necessary for 
hinn to prove insanity, and the question of insanity becomes im- 
material. 

This defence depends entirely upon your belief or disbelief of 
his story. Did Holmes, or did he not, make such an assault as 
the prisoner testifies ? All the considerations already mentioned 
regarding the credibility of this witness bear upon this point — 
the prisoner's previous good character, his kind and humane dis- 
position ; and on the other hand, the falsehoods and deceptions 
practised by him afterwards, and the motive he now has to tes- 
tify so as to save his life. 

The age of Holmes has some bearing on the question whether 
he would be likely to attempt such a deed. The fact that all 
his clothing was found buttoned up, if that was so, has some 
bearing on it The fact that the prisoner was not wounded in 
the contest, if that was so, has also some bearing on the question 
whether such an attempt was made. Ail the appearances of the 
ground, the nature of the wounds, and the instruments used to 
kill the deceased, are to be considered. Do these tend to con- 
firm the statement of the prisoner that Holmes made this felo- 
nious assault upon him, and that he was merely acting in self- 
defence ? Or do they tend to show that the violence was all on 
the part of the prisoner, and that he was the assailant ? 

Take these circumstances, and the prior and subsequent con- 
duct of the defendant, and decide whether on the whole you 
believe his statements to be true, so that you can found a verdict 
upon them. If you believe his testimony, it is just to him, and 
just to the community to find your verdict simply on that, with 
the corroboration and with the impeachment to which it is 
subject. 

If he was assaulted, his justification would depend upon the 
degree of violence with which he was assaulted. If it was like 
the assault which he states as having taken place when Holmes 
slept with him at his house, or at the Tremont House, it could 
hardly excite any apprehension of danger, or justify a homicide. 
The fact that he continued to be intimate with Holmes the jury 
will consider as bearing on the question whether he was afraid 
of violence, or had cause for fear, or whether Holmes would be 
likely to use any great violence upon him. The jury will regard 
all the circumstances that have been mentioned by counsel in 
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regard to all these matters. I do not undertake to enumerate all 
the circumstances that might bear upon this question ; I am not 
by any means referring to the whole evidence in the case. 

If the attack was not violent and did not indicate compulsion 
by force on the part of Holmes ; if the prisoner freed himself 
from him and disabled him, then a continuation of the beating 
with stones, if it caused his death, would be manslaughter. It 
would not be murder because committed in the heat of blood, 
the heat of blood which he describes as caused by the attack 
made on him, rendering him so blind with fury that he cannot 
recollect what he did. If he killed Holmes in the heat of blood 
it would be justifiable, if he did no more than was necessary to 
free himself; but if he did more, if he killed Holmes after he had 
freed himself, it would be manslaughter. 

If the jury disbelieve his story of Holmes's assault upon him, 
and believe him to have been sane, then the fact remains that 
the prisoner killed Holmes without any assigned cause, either to 
justify or palliate the act. His motives to do the act have been 
inquired into and discussed before you. Evidence has been 
given as to his pecuniary circumstances, also in respect to the 
will in which Holmes made a bequest to him. All these are 
proper subjects of inquiry as bearing upon his motives. It is 
always satisfactory to ascertain the motive that prompts a man 
to commit such an act of -violence. But it is not necessary to 
prove a motive. There is never an adequate or reasonable mo- 
tive for a murder. It is a characteristic of crime that it springs 
from folly, and is often foolish at every step of its course. It is 
truly said of one who does a deed of wickedness, '' He stumbles 
in the day-time as in the dark. He knows not at what he stum- 
bles." 

On the whole, if the prisoner was insane, he is not guilty, and 
is to be acquitted. Your verdict should be ^' Not guilty by reason 
of insanity." If he did the act in self-defence, he is not guilty, 
and is to be acquitted. Your verdict in that case should be sim- 
ply, " Not guilty." 

If he did it under the provocation of an assault, but in the 
beat of passion exceeded the proper limits of self-defence, he is 
guilty of manslaughter. 

But if none of these excuses existed, and be was prompted by 
an evil and unlawful motive, and acted with deliberate premedi- 
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tation, he is gnilty of murder in the first degree. If the deliber- 
ate premeditation is wanting, it is murder in the second degree. 
If you find him guilty of murder in the first degree, your verdict 
will be " Guilty of murder in \he first degree : ** or your verdict 
will be '' in the second degree/' if you find it so. 

I have endeavored to avoid stating any opinions of my own 
as to the guilt or innocence of the prisoner, and to avoid discuss- 
ing the evidence. If any juror should conjecture what my opin- 
ions may be, he is to disregard them. It is for the jury exclu- 
sively to decide the question of innocence or guilt But as the 
verdict must be unanimous, it is necessary that jurors should pay 
a proper deference to the arguments and opinions of each other. 
If each were to adhere obstinately to his own views, verdicts 
would often be impossible, and the public interest demands that 
if jurors can conscientiously agree they shall do so. 

With these instructions, gentlemen, I commit the case to you. 

The jury retired at 9 o'clock, p. M., and the Court took a 
recess until such time as the sherifi* should notify the Chief 
Justice that the jury had agreed, or wished the further order or 
instructions of the Court 

At 1 o'clock on Wednesday morning the jury gave notice 
that they had agreed upon a verdict, and the justices of the court 
and the counsel were summoned. About a dozen persons only, 
besides the jury, the reporters, and the various officers of the 
court, were in attendance. The jury came in at half-past one, 
A. M., and returned a verdict of 

Guilty of Manslaughter. 

The Attorney-General thereupon moved for sentence. 

The Chief Justice inquired of the counsel for the defence 
whether they wished that sentence should be delayed or had 
anything to say why sentence should not now be pronounced. 
Mr. Somerby replied that he did not wish to delay the Court; 
that he had no legal objections to interpose, and that the pris- 
oner had nothing to say upon the question of the sentence. 

The Court then retired for consultation, and in a few minutes 
returned, and ordered the clerk to pronounce the sentence of 
twenty years confinement in the State Prison, one day tliereof to 
be .solitary. 

And the court, at 2 o'clock, a. m., was adjourned without day. 
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On Saturday, December 12, 1868, the prisoner bid farewell to 
all the members of his household, except his wife, who had been 
unable to see him since his committal, and was conveyed in 
charge of the Warden, Hon. Gideon Haynes, to the State 
Prison at Charlestown. 
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The ventres issued for juries were in the form which we print below. 
We insert a specimen of a venire as returned, the part written being 
printed in brackets. Some of the returns on these venires had no date 
except the year, some no date excepting the year and month, and some of 

them had no official signature except as " Constable of the town of ,** 

the name of the town not being designated. Some persons were drawn 
and summoned who were exempt by law. The following provisions of 
Gen. Sts. c. 132, are applicable to the questions which may be raised. 

Section 16 provides " When jurors are to be drawn, the town clerk and 
selectmen shall attend at the clerk's office, or some other public place 
appointed for the purpose, and if the clerk is absent, the selectmen may 
proceed without him." . . . " If a person so drawn is exempt by law, 
or is unable by reason of sickness or absence from home to attend as a 
juror, or if he has served as a juror in any court within three years then 
next preceding, his name $hali be returned into the box, and another 
drawn in his stead." 

Section 19. "The meeting for drawing jurors, whether the draft is 
made in town-meeting, or before the selectmen and town clerk only, shall 
be held not less than seven nor more than twenty-one days, before the 
day when the jurors are required to attend." 

Section 20. '* The constable shall, four days at least before the time 
when the jurors are required to attend, summon each person who is 
drawn, by reading to him the venire with the indorsement thereon of his 
having been drawn, only leaving at his place of abode a written notifica- 
tion of his having been drawn, and of the time and place of the sitting 
of the court at which he is to attend, and shall make a return of the 
venire with his doings thereon to the clerk, before the opening of the 
court from which It was issued." 

It does not appear from these venires that the selectmen drew the 
names of the jurors seven days at least before the court ; and it is not to 
be supposed that the drawing and the summoning of all the jurors was on 
the same day ; nor does it appear that there is any indorsement thereon 
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of their having been drawn, nor when the summons was served ; nor 
does it appear that it was served by a constable or person authorized to 
serve the process. One date only is given for the service of the venire 
on the selectmen, and for the drawing. 

If the selectmen can draw men who are all exempt, and are not re- 
quired to return their names to the box, all the juror^ drawn may be 
exempt, or all qualified may be returned from one town. 

COMMONWEALTH OF MASSACHUSETTS. 
PLTMOxnn, 88. — To the Constable of the Town of [Abington\ in said ComUff^ GrteUmg : 

We command you that not less than seven days and not more than 
twenty-one days before the day hereafter mentioned, you notify the select- 
men and town clerk of said town to attend at some public place appointed 
for tha{ purpose (unless the town have otherwise ordered), and openly 
draw from the jury box [five] per8on[s] of good moral character and sound 
judgment to serve on the [traverse] jury at the [Supreme Judicial Court] 
to be holden at Plymouth, within and for the county aforesaid, on the 
[first day of December] next 

And we further command you to summon in the manner the law 
directs, the person [s] who [are] drawn to attend upon our said court on 
Tuesday, the [first] day of the term, at [eleven] o'clock in the forenoon 
of said day. 

Hereof fail not, and make return of this venire with your doings there- 
in into the clerk's office, four days at least before the opening of said 
court 

Witness, [Reuben A. Chapman] Esquire, at Plymouth, this [tenth] 
day of [November] in the year one thousand eight hundred ^and [sixty- 
eight]. 

OerL 

Pltmouth, 89. [November 25,] 186S. 

I served this venire on the selectmen and town clerk, and on the day 

and year aforesaid [A. B. and C. D., &c. were] drawn from the jury box 

to serve on the [traverse] jury at the within mentioned court And four 

days before the sitting of said court, I summoned the persons before 

named to attend to the same on Tuesday, the [first] day of the term, at 

[eleven] o'clock in the forenoon of said day. 

ri? 1? T ( ConstahU of the town of 
[E. F.] I lAUngtofi.-] 

Service 

Travel miles. 
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In CommonweaUh v. HiUiard^ the Court '' held, on the trial of an in- 
dictment for murder, committed immediately after an assault by the 
deceased upon the defendant, that evidence that the general character 
and habits of the deceased were those of a quarrelsome, fighting man, of 
great strength, is inadmissible to prove the provocation, and apprehension 
of bodily harm, under which the defendant acted." This decision was in 
1854. Before that time, in 1845, the Court had held in Tork't cascy 7 
Law Reporter, 507, where the prisoner asked leave to introduce evi- 
dence to the effect that the deceased was ^ a man of notoriously quarrel- 
some and fighting habits, and boasted of his powers as a fighter," that 
the evidence could not be admitted, as having no connection with what 
took place at the time of the homicide. 

We do not propose to discuss these decisions. Logically, it may be 
said that in the absence of all proof, it does not necessarily follow that a 
man was killed by reason of a provocation given by him, which he was 
in the habit of giving. But if the object of a legal investigation is to 
get at the truth, probabilities are practically always investigated. They 
are always argued to a jury. Can they not be barred by the introduc- 
tion of facts which overthrow the probability ? 

But in a case of direct evidence, when it comes only from the prisoner, 
whose evidence is impugned by argument against its probability, does 
it not seem hard that he cannot support it by facts which render his 
statement probable ? Suppose that Holmes had committed sodomy with 
every boy he knew, it could not be shown. Suppose a robber is killed 
at night in the highway, it cannot be shown that waylaying was his pro- 
fession, to support the hypothesis, on the direct testimony, that the de- 
ceased attacked for robbery. 
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The following is taken from the proof-sheets of an article in the press 
of the '' Medicd Journal." 

MANIA TRANSITORIA. 
BT EDWARD JARYJS, M. D. 

This is a form of mental disorder which suddenly appears in persons 
previously sound, or not supposed to be unsound in mind ; it has a short 
duration and suddenly disappears. 

S8 



266 APPENDIX. 

This is not exclusively a new or an old doctrine, but it has been taught 
in France and Germany for many years, by the managers of the insane, 
and by writers on these topics. It is recognized by psychological author- 
ities in Great Britain. It is admitted and established by jurists and 
courts in Europe, in their management of persons who have committed 
acts which would otherwise have been considered as crimes, and for 
which they would have otherwise been doomed to death on the scafibld. 

The case of Andrews, who was tried at Plymouth in December last, 
for homicide, has brought this subject prominently before the public 
here. As there is a difference of opinion in regard to this doctrine, espe- 
cially in its application to the case of Andrews, it may be well to present 
the views of those who have written upon it, in connection with an 
account of Andrews' agency in the homicide, and of his trial. 

Dr. Henry Maudsley, manager of a lunatic asylum at Han well, near 
London, and one of the editors of the Journal of Mental Science, 
says, " Cases of insanity are occasionally observed in which an attack of 
mania suddenly comes on, and soon passes away, so that although there 
is no epileptic fit, one can scarce avoid looking upon the attack as a sort 
of epilepsy. Now this Mania Transitoria may take on the homicidal 
form." * 

He quotes from the Journal de Med.et Chir. Pratiq., 1833, the case of 
a shoemaker, who was of industrious, sober habits. He arose early one 
morning to go to work. In a short time his wife was struck with his 
wild look and incoherent talk. He suddenly (tout a coup) seized a knife 
and rushed upon his wife to kill her. She had hardly time to escape 
with her child. Dr. Lowenthal was called. He bled and gave other 
remedies to the maniac. In the afternoon he was quiet In the evening 
he regained the use of his faculties, but he had no recollection afterward 
of the events of that morning. 

Castelnau calls this La Folie InstantanSe, temporaire^ passctgere, 
** mania instantaneous, transitory, temporary, fleeting, a mental disorder, 
which breaks out suddenly, like the sudden loss of sense in some physical 
diseases, and the subject is urged in a moment to automatic acts, which 
could not have been foreseen." ^ 

<* The first act of the mania may be homicide, and the disease may 
pursue its course under the continued or intermittent form, but when the 
act of violence or homicide is the only maniacal manifestation, it is in- 
stantaneous, temporary, fleeting, transitory, insanity according to Henke, 
Marc, Cazauvielh, etc." 

^ Jour. Mental Scimie€f ix. 885. 

> Dr. Ph. Boileau de Castelnau in AnnaUi d* Hygiene Pvblique et de Medicine Legale, 
xW. 217. 
» Ibid, 222. 



APPENDIX. 267 

He quotes in illustration from Hiem of Berlin, the case of a council- 
lor of state, who had ever enjoyed good health. He suddenly awoke 
one night, breathing stertorously. His wife endeavored to aid him. He 
assailed her with the most violent fury, and tried to throw her out of the 
window. After a struggle for half an hour, he was exhausted. An 
emetic put an end to the paroxysm, and for fourteen years he had had 
no other attack.^ 

A laboring man of Gard, returning from his work, met his wife, and 
asked her if supper was ready. She immediately seized a knife and 
struck him a fatal blow. She had not been insane, though excitable, and 
belonged to an insane family.^ 

Custelnau, referring to this form of mental disorder, says, ^ I could 
show by facts, already so numerous, recorded in the works of physicians 
devoted to the study of insanity, and the observation of the insane, the 
existence of a mental malady which society has the greatest interest to 
know, in order to prevent consequences dangerous to the community 
and to the person affected.** * 

Again Castelnau says, " We could cite a great number of facts, but 
these are sufficient to show that the various kinds of insanity, as of all 
the diseases of the organism, can establish themselves in a manner either 
progressive or sudden, and have a progress slow or rapid, continued, 
intermittent, or temporary." * 

Afler a great variety of facts and arguments, Castelnau, at the end of 
his essay, says in conclusion, '' There exist these instantaneous changes 
in the mental faculties, that is, instantaneous insanity." 

^ These changes have their first and only manifestation in a single act 
of qualified crime.* 

Castelnau*s essay was published in 1851 ; seven years later, Dec. 14, 
1858, M. Le Dr. A. Devergie read, before the Imperial Academy of 
France, an essay on the questions, ^' Where does reason end? Where does 
insanity begin f ** This was printed in the Annales d' Hygiene, Publique 
et de Medicine Legale, in 1859, vol. xi., second series. He confirms the 
opinions of Castelnau, in regard to instantaneous and transient insanity, 
except that he qualifies them with the certainty or probability, that all 
or nearly all these cases had been preceded by hereditary taint or some 
mental disease or irregularity in greater or less degree. 

^ Beside those cases of insanity produced under all these causes, is 
another mode of alienation, to which they gave the name of Transitory 
Insanity (folie transitoire), that is to say, without preceding apparent 
symptoms, without cause, near or remote, appreciable to the world, burst- 

1 Caatelnau, Arm. Uyg. et Med. Leg. zly. 222. > Ibid., 998. 

< Ibid., 216. « Ibid., 438. • Ibid., 998. 
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ing out as suddenly (hnisquement) as a clap of thunder, and ceasing 
completely with a criminal act" * 

<* No motive for the act, either in ungovemed passions, or in ac- 
quired ideas ; previous character and manner without reproach ; absence 
of hallucinations ; the explosion of the mania manifesting itself in one act 
of violence or crime, and the immediate return of reason after this act 
is accomplished ; these, in my opinion, are the characters of transitory 
insamtf/.^ * 

Devergie qualifies this description as above indicated : ** Nevertheless 
the word transitory^ perfectly just for the world, in the sense that the 
mania was fleeting (passagere), although the act was of the most crim- 
inal nature, does not seem sufficiently exact for the physician. The per- 
sons of this description should not be considered as sound in mind when 
the idea of crime suddenly rises within them, and becomes the ruling 
thought, irresistible, stronger than themselves, stronger than their own 
will. The antecedents of their families, hereditary taint, divers acts of 
social life, propensities and tastes perverted, tendencies to silence and 
abstraction, thoughts of suicide, for years existing in many, have been 
the forerunners of the sudden outburst of irresistible criminal mania." * 

Devergie quotes the case of a young man of nineteen, son of a mer- 
chant of Bordeaux. He had been most regular and exemplary in all his 
previous life, an affectionate brother, dutiful son, faithful to his employer, 
a banker, and the heir of an immense fortune, but he was the child of 
insane parentage, and had a mother-in-law for whom he had a deep 
aversion. There was a dinner-party at his father's house which passed 
without unusual incident '^ At the time of the dessert, Julius, the youth, 
left the table, and went to the hall to warm himself; the fire was not 
burning ; he then went to his chamber, took his gun and straw hat to 
walk in the fields as he was accustomed to do. Then the thought of 
suicide, which had troubled him for a month, suddenly presented itself, 
and as suddenly changed to the thought of killing his mother-in-law. 
He threw down the gun, went to his brother's chamber, took two pistols, 
which had been loaded three months, leaving his own pistols that he had 
loaded the evening before. He went to the dining-room where his 
mother-in-law was sitting at the table with his father, and discharged one 
of the pistols into her temple." * He was rational immediately afterward, 
and so far as is known, remained sane. 

Upon this case Devergie remarks : " If the act which young Julius 
committed was one of mania, it was in him a passage sudden and rapid 
from reason to insanity, and a return as sudden from insanity to reason. 
This then is a very exact example of that species of mania which is called 

1 Ann. Hyg. et Med. Leg. zi. 2d Ser. 407. * Ibid., 408. * Ibid., 898. 
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franntory** This case was submitted to MM. Gintrac and Delafosse 
of Bordeaux, Calmiel, Tardieu and Devergie, who gave their opinion, 
^ that Julius, at the moment of this action, had not the possession of his 
freedom of will," and the court and jury acquitted him fully of the charge 
of crime.^ 

These doctrines are sustained by French lawyers, and put in practice 
by French courts and juries, in the trials of cases of this nature. 
" Bellard, a jurist (jurtscansttite) of high character, whom no one 
suspects of being indulgent, recognizes the reality of instantaneous 
insanity." He says, ^* There are some madmen whom nature condemns 
to eternal loss of reason, and others who only lose it for a moment 
(instanianement) by the effect of some great grief^ surprise or other 
cause of this kind. There is no other difference between these two 
forms of mania than that of duration, and one whose head is turned for 
some hours or for some days is as completely insane, during this ephem- 
eral action, as the one who is mad for many years." Les alienes devant 
let cours cT Assizes." * 

To this Devengie adds : ^ So in the short period of thirty years or 
more, we have passed from incredulity, I may say, from ignorfince the 
most profound of the nice distinctions of insanity, with such immense 
advance, that now our judges and juries accept as founded on evidence, 
not only delusions on a single point, monomania, but even those transi- 
tory aberrations of reason, which, in the judgment of the world, trans- 
form a man of previously honorable character into a criminal, and one 
so much the more wicked because he has covered his perversion of heart 
so completely as to conceal, through a long period of years, the baseness 
of his act under the garb of the most irreproachable life." * 

Esquirol says, ^ These deplorable homicidal impulses are spontaneous 
and fleeting, and without habitual delusion." * Referring to murder by 
one in this condition, he says, ^ This presupposes the suppression of all 
intelligence, all sensibility and all volition. The following fact will best 
explain my meaning. A man, thirty-two years old, tall, thin in flesh, of 
a nervous temperament, amiable disposition, was educated with great 
care, and accomplished in the fine arts. He had had a cerebral affec- 
tion from which he had recovered many months pre^ous to his arrival 
in Paris, two months ago. There he conducted himself with great 
propriety, until one day, when he entered the Palace of Justice, and 
there threw himself upon a lawyer and seized him by the throat He 
was arrested and taken to prison, and put under my care on the same 

^ Arm, Uyg, et Med. Leg. xi. 2d Ser. 499. 

' CaBtelnau io Ann, Ilyg. et Med, Leg. xlv. 217. 

* Ann. Hyg. et Med, Leg. xi. 2d Ser. 402. 

* Maiad, Mentalee, Sous Us Rapports MedicO'Legal, ii. 104. 

23* 
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day. At my first visit, on the next day, he was calm, without anger or 
resentment, and had slept all night, and had sketched a landscape. He 
spoke of his going to the court room the evening previous, coolly, but 
had no recollection of his conduct there or of his motives. Nor did he 
manifest any regret He answered my questions courteously, and with 
an air of sincerity. ' I went to the Palace of Justice, as I would to any 
other place, without any special purpose, merely as a sight seer. I not 
only had no ill will against the advocate, but did not even know him. I 
cannot understand how I could have committed such an outrage. 
When I said, ' that it could be explained only by the sudden attack of 
some disease,' he said, * you may explain it as you please, I am not con- 
scious of having been ill, and I cannot tell how this could have hap- 
pened.' During the three months that he remained under my observa- 
tion he manifested not for an instant any disorder of the mind." ^ 

Castelnau says, <' There is no want of authorities to establish the 
doctrine of instantaneous insanity.'' The observations made by writers 
on medical jurisprudence (medicins legists) of the present day leave no 
doubt of the existence of this mania of a few instants, during which, 
men, who have never manifested insanity, all at once (tout a coup) are 
completely deprived of their reason, and give themselves up to the most 
deplorable excesses. The learned chief editor of the Journal du Medi- 
cine et de Chirurgie Pratique, offers five examples of this kind of mania. 
In four of these, accidental circumstances only prevented persons, whose 
previous life had been irreproachable, from committing crimes. The 
fifth case was that of a woman who killed her mother and three others, 
and wounded a fourth person.' 

Tuke quotes and refers to a large number of cases of impulsive 
homicidal mania, from Marc, Otto, Michu, Esquirol, Ray, and others, 
showing that some had delusions, some had inherited disease or defec- 
tive cerebral organization, others had manifested irregularities of mind 
before, and some afVer the outbreak, and of a few nothing is shown 
except the single fact of sudden and short mania. Following this de- 
scription of these cases, he adds : — 

" To this analysis of cases, a brief summary of the chief character- 
istics of homicidal insanity may be added. It manifests itself under 
very different mental conditions. It may or it may not be associated 
with decided lesions of the intellect It may or it may not be impulsive 
in character. It may or it may not be preceded by appreciable premoni- 
tory symptoms. It may or it may not be manifested in early life. How- 
ever, careful investigation will reveal, in the majority of cases, a disturb- 
ance, more or less, of the intellectual as well as of the moral faculties ; 

1 Malad, Mentales Sous Us Bapports Medical et Medico Legal, ii. 102. 
« Ann. Uyg. d Med, Leg, xlv. 221. 
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leaving still a considerable number of cases, in which there is a sudden, 
blind, motiveless, unreasoning impulse to kill." 

^ An inquiry into the patient's history will generally detect a change in 
the character. This, however, obviously cannot be looked for in cases 
where the mental disorder can be traced back into infancy or where 
the intellectual or moral defects are congenital/' ^ 

In the analysis of cases, Tuke does not deny the facts as they are 
presented, the suddenness of the outbreak, the shortness of the parox- 
ysm, nor the suddenness of the cessation, but he adds, that in most of 
the cases, the sudden and transitory disease was grafted on a mind, which 
was prepared for this attack, by hereditary predisposition, by perversions, 
or eccentricities, or was otherwise unsound, though not manifestly 
insane, and that subsequent history showed that most of these were 
insane, and that after all these deductions, there were a considerable 
number in which no such preparatory condition could be proved. 

Fortunately for the safety of society, these cases of sudden outbreak 
of mania in persons of sound mind are rare, and confined mostly to 
those whose brains are imperfect from heritage or impaired by intem- 
perance, or indulgences, eccentricities, or irregularities and indiscretions, 
which, though not amounting to disease of the mind nor recognized as 
such, yet prepared the way for its appearance, whenever a suitable 
exciting cause should present itself 

The seventy-five to a hundred cases of transitory mania reported are 
gathered from wide and manifold opportunities of observation in Europe 
and America, principally in France and Grermany. Some psychologists 
of large experience have met none. Dr. Bell, at the trial of Rogers, 
after stating that he had had upwards of a thousand patients under his 
charge,* said, " I have heard of many cases where the disease was only 
transitory, from Dr. Woodward and others, though I am not familiar with 
cases of such short duration, under my own observation." • 

Dr. Choate said that he had had charge of between three and four 
thousand patients at the Taunton Hospital in the course of fifteen years, 
and in that time he had not seen any such case.^ 

Although the cases of complete mania transitoria, involving the three 
essential elements, sudden outbreak, short duration, and sudden cessa- 
tion are very rare, yet cases including one or more of these elements are 
more common. 

SUDDEN OUTBREAK. 
Pritchard says, that ** many instances are known, in which a sudden 

1 Bucknill and Tuke On Insanity, 201. « Trial o/Bogen, 149. • Ibid., 166. 

* rria/^iJbMirwf, Pamphlet Report, p. 47. 
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impulse, to commit some atrocious act, has arisen in the mind of a 
person otherwise apparently sane, and certainly in full possession of 
his intellectual faculties." * 

t Esquirol says, " There are other monomaniacs who kill by instinctive 
impulse. They act without consciousness, without delusion, without 
motives. They destroy by a blind impulse, instantaneously, independent 
of their volition."' Elsewhere, he speaks of persons who suddenly 
(tout h coup), change their relations to persons and things. They hate 
those whom they loved before, they are at war with all the world ; a 
woman, the very image of candor and virtue, as meek in temper as 
modest in manner, who only speaks words of tenderness and generosity, 
a good daughter, wife, mother, all at once (tout k coup) she loses her 
reason. Her timidity is changed into audacity, her sweetness into 
ferocity, she now offers nothing but injury, blasphemy, obscenity ; she 
respects neither the laws of decency nor those of humanity ; she ex- 
poses her person nakedly ; she threatens her father, beats her husband, 
strangles her children."* With a few the impulse is so violent and 
instantaneous there is no struggle of the will to resist, and the act follows 
immediately." * 

Esquirol quotes the case of a teamster from Le Mercure de Souabe, 
who ^' lefl home in perfect health, was suddenly (subitement) attacked 
with mania on the road. At Nogglingen he abused a woman. At Unter- 
lobengen he walked in front of his team with a hatchet in his hand. 
Before reaching Hussenhofen he struck a woman, the first person he 
met, several blows with his hatchet and lefl her prostrate in the ditch by 
the side of the road. Next he split open the head of a boy thirteen years 
old. Then he buried his hatchet in the skull of a man thirty years old, 
and spilled hb brain on the highway, and gave him many more blows on 
the body. Then he lefl his hatchet and his team and went on alone. 
Meeting two Jews he attacked them but they escaped. Next he attacked 
a peasant, who resisted him, and raised help to arrest him. They 
showed him the dead bodies. He then said, ' It was not I but my evil 
spirit that committed these murders.' " ^ 

Castelnau says, that to numerous authorities already cited, he would 
add that of Dr. Lanier, a distinguished medical psychologist, who states 
in Ann. Med. Psych, that ** from certain causes, persons are rendered 
powerless to resist an idea suddenly presenting itself to them, or not 
existing before. This idea may impel them to suicide, murder, theft, 
or other crime." • 

Tuke quotes a case from Marc L 242, of a man who in a paroxysm of 
sudden fury cut his son's throat'' 

1 Treatise on Insanity, 27. * Malad. Ment. il. 99. 

• Malad. Ment. Rapports Medico^Legal, il. 181, 182. * Ibid., 104. * Ibid., 882. 

• Ann. Med. Hyg, et Med, Leg. xlv. 487. ? Bucknill and Take, 197. 
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Dr. Raj, after describing many cases, under various categories, accord- 
ing to their characters, says : *' In the first group, we have the simplest 
form of homicidal insanity, in which the desire to destroy life is not only 
prompted by no motive whatever and solely by violent impulse, but with- 
out any appreciable disorder of body or mind." ^ He quotes a case from 
Dr. Otto in Edinburgh Phrenological Journal, vi. 611, of a man thirty- 
seven years old, who had had fits of giddiness. The state of his health 
was perfect, in mind as well as in body, when he walked out with his son, 
ten years old. When near the water a strange feeling came over him, and 
it appeared like a matter of absolute necessity to drown himself and his 
son. While attempting it, the boy was taken from him ; he plunged 
into the water, but was rescued and restored to his right mind. He 
then quietly described the whole, but could not explain the cause 
of the sudden rising of the desire to drown himself and his son. 
Probably the cause was a congestion of blood in the brain, such as had 
produced giddiness before." ' 

Dr. Ray gives another case, from Michu, Sur la Monomanie Hom- 
icide, 99. *' A woman, ten days after confinement, suddenly having her 
eyes fixed upon her child was seized with a desire to strangle it* 

Dr. Ray, in the trial of Rogers said, <' Insane impulses often come on 
very suddenly and appear to be uncontrollable." * 

At the same trial, Dr. Woodward said, ^ The outbreak or apparent 
commencement of the disorder is frequently abrupt and instantaneous." * 

On the same occasion Dr. Bell said, ^ In cases of outbreak, the im- 
pulse is so sudden that the patient is hardly conscious of his acts." * 
Tuke quotes a case from Marc of a man aged sixty, dejected but not con- 
sidered insane, who suddenly seized a hammer and struck a child on 
the head with it He was much attached to the child.'' And another 
from the Newgate Calendar of William Brown, who strangled a child 
whom he accidentally met He had never seen the child before, had 
no malice against him, and could give no motive for the act He bore 
an exemplary character, and had never been suspected of being insane.* 

Dr. Woodward, speaking of the cases of fifteen homicides under his 
care in the Worcester Hospital, says, that seven of them were not con- 
sidered insane before they committed the act They were at work at 
their several employments ; were not observed by those associated with 
them to have any evidence of alienation ; they knew, as well as others, 
right from wrong, how to manage their affairs, and conduct their busi- 

1 Med. Jurisprudence oflnrnmity, 206. > Ibid., 210. * Ibid., 214. 

* Trial Rogers, 168. * Ibid.. 160. • Ibid., 167. 

T BuckniU and Tuke on Insanity, 196. > Ibid., 198. 
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ness as well. The first overt act of insanity was the homicidal act, and 
that was impulsive.^ 

' Esquirol adds to the detailed description of a considerable number of 
cases of sudden and violent attacks of mania, '^ In these, the third series, 
the impulse is sudden, instantaneous, (subitery instantanee) without reflec- 
tion, stronger than the will. The murder is committed without interest, 
without motive, and frequently upon the dearest friends." ^ 

SHORT DURATION. 

Beside the cases already quoted and referred to, which are distinctly 
described as sudden in their manifestation and disappearance, and short 
in their duration, there are many others, the beginning and ending of 
which are not specifically mentioned, but only spoken of as short, transi- 
tory, fleeting. It is a natural inference, that these also were rapid in 
their development and cessation. Yet not to assume more than is given, 
these are placed in this separate chapter, leaving it for those to whom 
it may seem more probable, to conclude that the outbreak was gradual 
and even manifest, both in its approach and in its fading away. 

These cases are simply reported as of short duration, spasmodic, 
comprising a single paroxysm of lunacy, and that characterized only in 
the propensity to commit an act of violence or crime, or the actual per- 
petration of the deed. 

Bucknill, in a note to his Essay on Criminal Lunacy,* quotes the 
opinion of Dr. Forbes Winslow, given at the trial of Anne Brough for 
murder, that *' cases of temporary insanity resulting in a desire to com- 
mit murder or suicide are very common." 

Esquirol says, in one place, '^ These impulses are spontaneous and fleet- 
ing." * And in another, ** The act accomplished, the access is over." • 

Dr. Ray recognizes this, when, at the trial of Rogers, he said, " The 
violence of the paroxysm may be as great in transient as in permanent 
mania." ^ And again, ** I do not consider the duration of the defendant's 
affection an essential particular." * 

Dr. Woodward, in the same trial, said, " The impulse generally ex- 
pends itself in a single act" ^ ^' Cases of as short duration as the pres- 
ent are not infrequent, though they can hardly be called common."' 
" The outbreak of an insane person seems to be a safety-valve by which 
to let off his accumulated excitement" * 

SUDDEN RESTORATION. 

" Recovery from insanity generally takes place gradually, though occa- 

1 Worcester Hospital Repori, x. 78. • Malad, Ment, ii. 884. » P. 60. 

* Mahd. Mefitcdes, ii. 104. » IbiA, 106. • P. 166. ^ P. 168. 

• P. 161. » P. 160. 
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sionally the disease may suddenly disappear, on the occasion of certain 
moral or physical impressions." * In proof of this, Dr. Ray quotes several 
instances of sudden restoration to reason. One from Pinel, of a gentle- 
man in a fit of depression or delusion, going to drown himself, but was 
attacked by robbers when near the water, and defended himself. While 
in this struggle, his reason returned, and his desire of self-destruction 
disappeared. Another case is from Dr. Rush, of a patient who became 
intensely alarmed when riding, by the horse running away. The fright 
took the place of the mania, which appeared no more. Rush mentions 
several other cases of sudden restoration of lunatics to their reason. 

Prichard states several cases of sudden recovery in the English insane 
asylums. 

Esquirol mentions a girl who was suddenly restored, by seeing the 
actual cautery which he was about to apply to her body. And another, 
who, at the appearance of the catamcnia, suddenly found her reason come 
back to her. He quotes a third case, in which the insane idea of long 
standing disappeared almost suddenly (presque tout a coup)} 

Dr. Ray, in trial of Rogers, said, " Crises are sometimes observed in 
insanity, where the force of the disorder seems to expend itself in a single 
moment or upon some particular occasion." ' 

CALMNESS AFTER THE ACT OF VIOLENCE. 

Afler a deed of violence by the homicide, his agitation sometimes 
ceases, and he is calm and indifferent as if he were merely an uninter- 
ested spectator. Peter Neilson, in Scotland, drowned four of his chil- 
dren in a pit, then returned and told the people what he had done. He 
went back to the pit with the people and saw the dead bodies, without 
emotion.^ Rice, who in Concord a few years ago, killed his father, in 
the house, with the tooth of a harrow, and then threw him down the 
cellar stairs, was immediately calm, sat down by his mother's side and 
told her that they would say that his father fell down stairs and broke 
his head in the fall. Dr. Woodward mentions the case of a man in the 
hospital who, in a sudden impulse of excitement, seized a bludgeon, and 
struck a deadly blow on the head of an inoffensive female. In a mo- 
ment he was as cool as ever, and quite unconcerned, as if he had done 
no injury to any one.' 

Esquirol says, '* Some monomaniac homicides, after the act, appear to 
be relieved of all agitation and distress. They are calm, without regret 
They contemplate their victims with a coolness, and sometimes with a 
sort of satisfaction." * 

^ Ray, Med. Jurisprudence, Insanity, 827. ' Malad, Mentales, ii. 882. 

« P. 169. * Ray from Otto Med. Juritprud., Ins. 219. » Uospikd Report, x. 86. 
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In the trial of Rogers, Dr. Bell said, <" It is a well settled fiwrt, dial 
after paroxysms of violence, the insane often appear calm and tranqmL*^ 
Dr. Ray said, ^ The calmness of the defendant after the homicidal act is 
in accordance with general experience." ^ Dr. Woodward : ^ The calm- 
ness of the defendant after the act, coincides with common experience.** 

Henrietta Comier, who cut off the child's head and threw it into the 
street ; the teamster who killed four persons and assaulted three otheis; 
the woman who killed her mother and three others ; the youth who shot 
his mother-in-law, and very many others, described by Marc, Esquiroly 
Tuke, Ray, Ac, were calm and even indifferent, after the coomiission of 
their acts of violence. 

ABSENCE OF MOTIVE. 

Some lunatics, who commit homicide or other deeds of violence, have 
motives for their actions, which they recognize and acknowledge. But 
these are usually imaginary and out of relation or proportion to the act 
They frequently act under delusions, which, if real, would be sufficient 
reason for their conduct if they were sane. Others act without motives. 
They feel impelled to their strange conduct by forces which they cannot 
resist, or control. ^ These," says Esquirol, ^ act without consciousness, 
without passion, delusion or motive." ^ ^ Such is the power of this dis- 
order, that persons of the sweetest temper are driven to violate the laws 
the most sacred, and kill those who are the dearest to them. Deprived 
of reason, they are influenced by no passion and no motive." * He men- 
tions seven cases of this motiveless momentary insanity. 

Tuke describes and quotes thirty-one cases of homicide, violence, or 
propensity, which he arranges in a class, under the descriptive head of 
" without marked disorder of the intellect," and without premeditation 
and design.^ Some, like the Suabian teamster before quoted, yield blindly 
to their excited destructive propensity and attack, injure, or destroy 
whatever or whoever may be in their way. 

NO REMORSE AFTER CRIMINAL ACT. 

Many of the insane, who commit acts of violence, murder, assaults, ^bc^ 
under the influence of delusion, paroxysm, or impulse, when they regain 
their reason, do not feel that they were free agents nor responsible for 
their conduct at the time as sane persons are. They may have killed 
those whom they most loved, wives, husbands, parents, children, and 
mourn their loss as deeply as they would the same event ftt>m any other 
cause. Yet ordinarily they feel none of the remorse that sane murderers 
would, none of the bitterness of self-condemnation. 

» Page, 168. » p. 186. • P. 160. « Makd, Mentala, ii. 99. 

• IMd^ 102. • Backnill and Take, Imamty, 194. 
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Gall quotes a case of an insane woman who drowned her little son. 
^ She behaved in the most regular manner, expressed the deepest re- 
pentance for the act, but did not consider it as a crime." ^ 

Ray says, '< The homicidal monomaniac, after gratifying his bloody 
desires, testifies neither remorse, nor repentance, nor satisfaction." * A 
large part of the insane homicides and incendiaries described in the wri- 
ters on these topics are said to have shown no remorse ; and although 
they may have confessed the facts, and their agency in them, they (^d 
not charge them upon their consciences as sins. 

A young incendiary, who had set three fires in a state of mania, was 
brought to my care. He coolly confessed his agency in these facts, and 
regretted it, but felt no pang of conscience. 

Thus men who are even sensitively conscientious, in regard to their 
conduct in health, commit atrocious acts in their insanity, and afterward, 
when reason is restored to them, they charge themselves with no sin for 
these acts ; they feel that they were not then responsible. Their calm- 
ness seems to those who do not understand the disease to be hardihood 
in crime, and is held by them as evidence of guilt, while the psychologist 
looks upon it as proof of innocence and irresponsibility. 

NO CONSCIOUSNESS DURING THE ACT, NOR RECOLLECTION AFTERWARD. 

Among the significant peculiarities connected with the violent acts in 
the paroxysms of some of the insane are unconsciousn ess during the act 
or outbreak, and forgetfulness or absence of recollection afterward. In 
these cases, the mind seems suspended and receives no im pression, and 
of course, retains none. Referring to the acts of a maniac in his brief 
paroxysm, in the trial of Rogers, Dr. Woodward said, '< the memory of 
what has occurred is frequently obliterated," * and Dr. Bell, ^ in cases of 
outbreak, the impulse is so sudden that the patient is hardly conscious 
of his acts. It often occurs, that after the paroxysm has ceased the pa- 
tient has little or no recollection of the act itself, though he remembers 
pretty well what preceded and what followed." ^ 

The young man who attacked the advocate in the court room of Paris 
already described, had no consciousness of the act at the time and no rec- 
ollection afterward. 

Dr. Laycock, the learned Professor of Medical Psychology in the Uni- 
versity of Edinburgh, in a lecture on the legal responsibility of the insane, 
quoted the case of Bryce, who had killed a person, but had no recollec- 
tion of it, said, ^ want of recolleption is common in homicidal lunatics of 
a certain class." * 

1 Works, I 298. « Med, Jurisprudence of Insanity, 281. « THd of Rogers, 161. 
* Ibid., 157. * Journal of Mental Science, London, x. 861. 
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Dr. Ray, in trial of Rogers, said, " where the paroxysm of insanity is 
very severe and the conduct of the patient very violent, I have generally 
found a breach of consciousness in his mind. He appears to have lost a 
portion of time out of his recollection. I have always inquired of 
patients in regard to the degree of their consciousness, and I cannot 
think of a single instance where one was conscious of everything during 
the paroxysm." * Dr. Ray in his Medical Jurisprudence of Insanity,* a 
work of the highest authority in America and Great Britain, quotes the 
instance of a girl who, in a paroxysm, was violent, sometimes attempting 
her own life, and sometimes that of her mother. The fit, which, alto- 
gether, continued one or two days, being over, she recovered her affection 
for her mother, and asked her forgiveness. She did not recollect all the 
circumstances of these fits, and denied, with feelings of surprise and 
regret, some of the particulars which were related to her." ■ 

Castelnau gives several cases of similar forgetful ness of the events of 
a paroxysm of mania. The shoemaker who suddenly attacked his wife,* 
the man in Rue de la Porte d*Alais, in Paris, who was suddenly made 
insane, and broke his furniture, and abused his wife ; * the woman who 
grossly insulted her companions in an outbreak,* all these severally had 
no memory afler the restoration, of what they had done in their insane 
excitement So also the tailor, whose cajj he quotes from Marc, De la 
Folie, ii. 512, who suddenly became insane, and began to overturn furni- 
ture and attacked his wife, had the same unconsciousness of his acts at 
the time, and the same want of recollection the next day.* 

Baron Martin, presiding at the trial of Townley, for the murder of 
Miss Goodwin, at Derby assizes, December, 1863, in his charge to the 
jury, said, *' In one species of insanity, the patient lost his mind alto- 
gether, and had nothing left. Such a person would destroy his fellow- 
creatures as a tiger would his prey, by instinct only ; a man in that 
state had no mind at all, and therefore was not criminally responsible." ' 
A boy under my care as a patient, was ordinarily as quiet as other 
and sound persons. One night he reused to go to bed at his usual time, 
and in his usual way. I endeavored to persuade him, and not succeed- 
ing, I took his hand to lead him to his chamber. Immediately he broke 
out in furious rage, and for three quarters of an hour he tried, in all 
ways and means, to injure me, and the persons and things about him, 
to bite, strike, kick, scratch, overturn furniture, books, etc. At the end 
of this time he became quiet, apparently exhausted, and fell asleep in 
my lap. We then put him to bed. AU this time he seemed utterly 

• 

1 Trial of Bogen, 164. a Pag6 218. 

» Annales d' Hygiene et Medicine Legale, xlv. 222. * Ibid., 224. * Ibid. 226. 

« Ibid., 228. 7 Jtnunal Mental Science, ix. 596. 



APPENDIX. 279 

unconscious, and to be governed merely by instinct The next day he 
had no recollection of the events of the evening. He was languid and 
feeble, as if he had passed through great excitement or labor ; but afler 
this, he had no more paroxysms, nor, in the four or five years succeeding, 
during which I knew of his condition, did he have any farther mental 
disturbance. 

INSTRUMENTS OF INJURY. 

A sane man, whether honest or criminal, when he has an object in 
view, a purpose which he premeditates and plans to accomplish, usually 
prepares in advance the means fitted for his object, and obtains the 
best instruments within his knowledge or reach. The insane, under 
homicidal delusions or propensities, sometimes make such preparations, 
and obtain arms, guns, pistols, knives, razors, which they use for their 
destructive purpose. But when the paroxysm is sudden, and the pro- 
pensity to kill or injure comes afler or with the outbreak, then he seizes 
whatever may be within his reach at that moment and place. 

^' The criminal lays his plan for the execution of his designs. Time, 
place, and weapons are all suited to his purpose. The homicidal mono- 
maniac, on the contrary, for the most part, consults none of the usual 
conveniences of crime. He falls upon the object of his fury, oftentimes, 
without the most proper means for accomplishing his purpose.'' ^ 

One of Dr. Woodward's homicidal patients was standing before his 
fire-place, by the side of his wife. He was suddenly excited with mania, 
then took the andiron which was then present, and with it struck his 
wife a fatal blow.^ Another, in the same mental state, took a billet of 
wood that lay before him, and used it with the same deadly efiect* 

Dr. Ray quotes a case from Greorget (Discourse Medico-Legale, 153), 
of an epileptic, who, in a paroxysm, ran through the fields ; he pelted 
one man with stones, which he threw at him ; he knocked down another 
by beating him on the head with a large stone in his hand ; he attacked 
a third with a spade which he found in the field, and a fourth with 
stones.^ 

Esquirol gives account of a woman who killed her child, stabbing it 
twenty-one times with scissors.* 

Castelnau speaks of one who did a similar work with a pocket-knife.* 

An epileptic patient under my care, was disposed to fight in his sud- 
den outbreaks. Then he would use whatever means happened to be 
before him. In the house he took up books, chairs, inkstands. When 

^ Ray's Med. Jurisprudence, Iruanity, 282. > Wortetter IlotpUeU Report, x. 78. 

» Ibid., 80. « 3fed. Jurisprudence, Insanity, 209. * Malad. Ment. i. 281. 

• Ann, Hyg., xlr. 489. 
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walking in the fields with his attendant, he took up stones to throw at 
him, and once he used them as mallets in his hands to beat his companioD. 

EXCESS OF DESTBUCTIVENESS IN THE INSANE. 

An ordinary sane criminal, having a definite purpose, accomplishes 
that, and is then satisfied. If he intends to kill for revenge, for passion, 
or for robbery, or to prevent detection, he simply extinguishes life, and 
then leaves his victim. His destructive force and instruments are only 
used as means for an ulterior purpose, and when that is effected they 
cease to act, and the propensity is satisfied. 

The insane homicide often uses his destructi veness as an end. He 
has no other purpose than to destroy. He is not satisfied with merely 
killing. He goes beyond. Dr. Ray says, " The criminal never sheds 
more blood than is necessary for the attainment of hb object The 
homicidal monomaniac often sacrifices all within reach of his murderous 
propensity." ^ 

A sane murderer would be satisfied with cutting the throat of his vic- 
tim, or with one or two stabs in the region of the heart, or one or two 
blows on the head with a heavy instrument 

Take relates the case of a woman who cut off the head of her child 
with a razor, and of a man who cut off the head of his companion with 
the same kind of instrument' 

A few years ago, an insane man called at a house in Roxbury, on some 
errand. He was left alone in the parlor for a few minutes with a little 
child ; when the mother returned, she found that the maniac had severed 
the child's head from the body. 

Henrietta Cornier not only severed the head of the child left in her 
charge, but threw it out of the window into the public street' Castel- 
nau gives account of a woman who cut off the head of a child with a 
pocket-knife, and moreover stabbed it in the head, back, abdomen, and 
legs. He adds, that the great number of wounds in this case was held 
by the distinguished psychological physicians {medicin UgisU) as a charac- 
teristic symptom of insanity.^ 

Esquirol states the case of a woman who destroyed her child, by in- 
flicting twenty-one stabs with scissors, and then threw the body into the 
vault of a privy.* 

Dr. Woodward gives the case of a homicide by a maniac, wherein the 
body was found " horribly mangled ; one side of the head beat in, and 
both arms and legs broken." * Dr. Bell related a case that had come 
under his charge. A young man struck his father repeated blows on the 
head with a pitchfork, and killed him.^ 

1 Med. Juriaprudence, Insanity, 281. ' Bucknill and Take, InMudty^ 201. 

* Esquirol, i. 281. « Ann. Hyg, xU, 489. Maiad^ Mad, 

• Wor.Ho8.Bep.x,%l, 
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Tlie teamster before mentioned, 1st, abused a woman ; 2d, struck 
another woman several blows with the hatchet; 3d, split open the 
head of a boy ; 4th, buried the hatchet in the skull of a man, and 
spilled his brain on the ground, and then struck him many more blows ; 
5th, attacked two Jews ; 6th, attacked a peasant, whom he met success- 
ively in his walk on the road. 

HEREDITARY PREDISPOSITION TO INSANITY. 

The question of hereditary descent of diseases, or rather of the tendency 
to or susceptibility of disease from parents to children, through successive 
generations, is too well settled to require any further proof or argument 
It is only desirable to refer to it in this connection, by way of explana- 
tion of the class of transient mental disturbances now and here imder 
consideration. 

A coifsiderable proportion, of those who have suddenly appeared to be 
insane, were of unsound cerebral constitution by inheritance, their pa 
rents or ancestors having been insane. Tuke, referring to this class of 
transient cases says, '' An inquiry into the patienfs history, will gen- 
erally detect a change in character ; this, however, obviously cannot be 
looked for in cases where mental disorder can be traced back into in- 
fancy, or where the intellectual and moral defects are congenital."^ 
Again he adds ; " In some persons there is rather a congenital proclivity 
to disease, than the actual disease itself, and in these, a circumstance 
which, in persons without that proclivity, would produce no result, will 
call into action abnormal, that b to say, truly diseased, mental manifesta- 
tions, although they may be only functional and subside when the ex- 
citing cause is removed." * 

Devergie says, ^ If we examine the ancestral history of the families on 
the paternal or the maternal side, of these transitory maniacs, it is not 
rare, that one or even many members of the family have been insane for 
longer or shorter periods." He quotes the case of one of these patients 
who had committed homicide in a transitory paroxysm, ^' in whose family 
one maternal great uncle died insane ; one paternal aunt killed herself, 
and another relative on the mother's side was known to have been troubled 
with eccentricities {hizarret idie*) all her life." • 

Castelnau describing one, who, in a momentary paroxysm of mania 
had killed another, said, ^ that her mother suffered from grave disease of 
the cerebro-spinal system, and had hemiplegia previous to this daughter's 
birth. Her grandfather was insane, and her brothers were strongly 
impressed with the character of her ancestors." ^ Of another he says the 
grandmother and great-grandmother were insane, and the father consid- 
ered by the neighbors as not sane.^ 

1 BuckniU and Tuke, Ituamty, 201. ^ Ibid., 186. 

> Arm. Hyg, d Leg. Med. xi. 2d Ser. 412. « Ann. Hyg. xlv. 442. * Ibid., 448. 

24 • 



282 APPENDIX. 

The young man in France, who in sudden paroxysm shot his mother- 
in-law, inherited his insane proclivity through both of his parents.^ 

Tuke, in the part which he contributed to the admirable conjoined 
work of Bucknill and Tuke on Insanity, quotes ^ many cases of impulsive 
and homicidal mania from Henke, Esquirol, Marc, Metzer, Georget, Ray, 
Otto, Annales Medico-Psychologiques, Gfizette des Tribunaux, Medico- 
Chinirgical Review, and other journals. Most of these are represented 
as sudden and transitory. He admits these, with all their elements as 
they are originally described, outbreaks of short duration, without pre- 
ceding or succeeding manifest insanity. He supposes that, although the 
single paroxysm was the only apparent mental disturbance, the cerebral 
constitution was not previously completely sound. That it was either 
originally imperfect by inherited predisposition to insanity from insane 
parents and ancestors, or that it had become impaired by indulgences, 
eccentricities, etc. And that in either case the vitiation had not been 
sufficiently great or manifest to be recognized by the patients themselves 
or perceived by others, yet were sufficient to prepare the ground for the 
development of insanity, whenever a suitable existing cause may present 
itself.' 

If we inquire into the mental condition of the paternal and maternal 
ancestors of those thus accused of crime in sudden paroxysms of mania, 
<* it is not rare to find one or more suicides, or who have suffered from 
insanity for a longer or shorter period." * 

EFFECT OF EXTERNAL DISTURBING CAUSES. 

The mental as well as the physical functions are susceptible of sudden 
disturbances and morbid changes. Generally they come from within ; 

1 BuckniU and Tuke, 196. » Ibid., 194. 

* Bucknill in his Essay on Criminal Lanacy^ p. 88, speaks of " those in whom the im- 
pulse is sudden, instantaneous, onreflected on, stronger than the will ; the murder is 
commonly committed without interest or motive, and often upon the most loved ob- 
jects of the affections." And adds, "The existence of this class admits of grave doubf 
Bucknill does not doubt the facts, as they are presented and described, of sudden 
outbreak and short continuance ; but he says, " It is probable that the cases of in- 
sanity which have been placed under this head, were less recent and sudden than 
they were supposed to be. The earlier stages of diseased feeling had been unob- 
served by others and unacknowledged by the patient." This essay was written in 
1864. It does not mention hereditary taint among the cerebral imperfections predis- 
posing to these sudden maniacal attacks. But in the work which he, in conjunction 
with Tuke, published four years later, the hereditary predisposition is mentioned 
(page 186), in this connexion. The later work further adds, beside the migority of 
cases in which the precursory " stages of diseased " and " congenital proclivity ," 
there are left " a considerable number of cases in which there is a blind, motireless, 
unreasoning impulse to kill." Bucknill and Tuke an Insanity, 201. 

^ Devergie, Ann, Hyg. et Med. Leg, xi. 2d Ser. 409. 
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sometimes they come from without Most of the sudden outbreaks of 
mania are the evolution or culmination of unseen and unrecognized mor- 
bid processes ; some are the result of internal causes, which human phi- 
losophy has not yet been able to explain ; and some are produced by 
outward influences that suddenly act upon the cerebral organism, and at 
once disturb the functions of the brain. One is thrown out of a carriage ; 
no physical injury is seen, yet the brain is disturbed ; the shock over- 
comes its balance of functional action and the mind is at once deranged. 
A horse runs away with a chaise, and puts the passengers in great ex- 
citement and alarm and perhaps in real danger. Nevertheless, the ani- 
mal is arrested ; the passengers are bodily safe, but the fright has over- 
powered the senses of one ; she is confused, bewildered, insane. 

Many writers on insanity and many hospital superintendents include 
fright among the causes of mental disorder. Esquirol speaks of it as a 
common cause, and says, that it produced forty-six out of twelve hundred 
and eighteen admitted at the Charenton and Salpetri^re hospitals under 
his charge.^ Dr. Choate reports seventeen cases from fright among three 
thousand three hundred and. ninety patients received at his hospital in 
Taunton in fifleen years.* The Worcester Hospital reports forty-five in 
thirty-six years.* The Hartford reports twenty-one among four thousand 
eight hundred and ninety-eight patients.^ The State Hospital of Utica, 
N. Y., reports forty-seven cases of fright in nineteen years of its opera- 
tions.' Most hospitals present a similar history. The same is found in 
English and Scotch hospital reports. 

Females are somewhat more susceptible of mental disturbance from 
this sudden disturbing cause than males, yet the records of lunatic 
hospitals do not present a very great difference between the sexes, in 
this respect Of the forty-five cases admitted at Worcester from this 
cause, twenty-one were men and twenty-four were women. Dr. Choate 
reports six men and eleven women received at Taunton from this cause* 
The nineteen American hospitals, which report the causes separately for 
each sex, received one hundred and thirty-one males and one hundred, 
and eighty-three females who were made insane by fright, and twenty- 
six British and Irish asylums report one hundred and fifly-five male 
and three hundred and fifty-three female patients whose insanity was 
due to this sudden disturbing influence. 

Some hospitals report cases of insanity produced by other outward 
influences that speedily overpower the brain: shock, sunstroke, firing 
cannon, excitement of religious and political meetings. 

Fright is an absorbing emotion quickly following some appalling event 

I Malod. Ment. i. 62. 64. > 15th Rep. 80. * 86th Rep. 16. 

« 44Ui Rep. 16. • Report!. 
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or impression on the mind and feelings. Shock comes as suddenly and 
is as rapid in its effects. The consequences of the firing of cannon, and 
sunstroke belong to the same category. These outward influences fidl 
at once bn the brain and at once disturb its functional operations and 
the sufferer is immediately unbalanced and disordered in mind. 

Esquirol mentions a woman who was made a maniac in a moment by 
a thunder-clap.^ Tuke gives fright as one of the moral causes of insan- 
ity.' Bucknill, in his Essay on Criminal Lunacy, refers to mental shock 
of grief or disappointment as cause of mental disease.' 

Castelnau quotes Bellard, who speaks of those that instantaneously 
lose their reason from the effect of a great grief, great surprise, or other 
cause of this kind.^ Pinel says, that some persons of extreme sensibU- 
ity, may, by some keen and sudden affection, be so intensely moved, as 
to suspend or even destroy all moral power. An excc^ive joy or fright 
produces this inexplicable phenomenon and hence, says Castelnau, even 
dementia may be suddenly produced.' Castelnau gives the instance of 
an inventor of an improved cannon, which met the approbation of the 
French Government He was struck senseless by reading the official 
letter of commendation, and was sent at once to the BicStre in a state 
of dementia.' 

Bucknill says, ^The delusions of the insane come on after some 
physical or moral shock, and often present strange contrasts to the pre- 
vious habits of thought, or have no relation thereto." ^ 

Those who have the care of the insane always hold in mind the great 
sensitiveness of their patients and their susceptibility of sudden excite- 
ment and outbreak. With this fear, they keep their patients from dis- 
turbing causes arising from persons with them, or circumstances that sur- 
round them. They endeavor to keep them under the most calming and 
soothing influences. They allow none but the most discreet, gentle, and 
self-disciplined to have the care of or approach them. All the officers 
attendants, and companions are selected with this view. 

A superintendent of an asylum once told me that, a few weeks pre- 
viously, a ward of ordinarily very quiet, peaceable patients, was suddenly 
thrown into excitement, with paroxysms of fury and contention, by the 
introduction of a new attendant, who was indiscreet, hasty, and irritating ; 
but the storm subsided by the second change, and the substitution of a 
more skilful attendant 

In August, 1843, 1 was sitting at a window of the Worcester Hospital 
with Dr. Woodward. He called my attention to a number of men 
working in the field near by, to their quietness and order. He said, 

1 Malad. Ment, i. 86. > Bucknill and Take, 289. > Page 19. 

* Ann. Uyg. H Med, Leg, xIt. 210. * Ibid., 227. • Ibid., 228. 

T Criminal Lunaof, 86. 
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^' They were patients under one attendant ; two of them were homicides. 
Each of these had killed a friend, in a sudden outbreak of mania, when 
they were supposed to be sane. And now they were working as calmly 
and apparently as safely as any sane farmers." I asked him if there 
were no danger now. He said, *< No, not as we manage them. We 
select for their attendants, men who are amiable, self-chastened and 
respectful, who understand the liabilities of these patients, and know 
how to humor their wayward caprices, and are willing to do so. But if 
we should do otherwise, and put these susceptible patients imder the 
management of indiscreet or passionate men, they might be suddenly 
provoked and, in a moment, strike down their guardian, or any one near 
them, with their hoe or spade." 

'^ Some time last year a patient was at work in the field, hoeing com. 
His attendant directed him to vary his labor in some way. In a moment 
he raised his hoe and struck him over the head." ^ 

Sunstroke is a common cause of sudden cerebral and mental disturb- 
ance. Foderb says, '* Temporary delirium is occasioned by the action of 
the sun on the bare head, and by excessive cold." ^ Hospital reports give 
abundant evidence of a speedy change from sanity to lunacy produced 
by this cause. Nineteen cases from sunstroke were received at Worces- 
ter in thirty-six years, and twenty-four at Taunton in fifteen years.* 

THE FUNCTIONS OF OTHER ORGANS SOMETIMES SUDDENLY DISTURBED. 

The functional operations of other organs, as well as those of the 
brain, are sometimes suddenly disturbed or even suspended, and disease 
may supervene in them, rapidly, almost instantaneously. Persons sub- 
ject to rheumatism, and especially those who inherit it from parents, are 
especially liable to the sudden appearance of their malady. In two 
persons, now and for many years under my observation, it sometimes 
comes with the sensation of a blow from a club or a lancet This may 
be from exposure to cold, or from exertion, but very commonly from no 
known cause. The attack usually leaves a painful soreness, and diffi- 
culty of motion for a few hours or days and gradually fades away. 
Sometimes the pain and weakness last but a moment, and sometimes, 
after hours or days continuance, it suddenly disappears. 

The Report of the Health of Towns Commission states, that when, on 
one occasion, the trap of a very foul sewer in London was suddenly 
opened, there issued from it a stream of gas of intense oppressiveness, 
and two men, standing over it, inhaled it, and were at once struck down 
with typhus fever. When epidemic cholera pervades the community, 

1 Dr. Woodward, x. Rep. 71. « Traite du Ddire, i. 426. 

> Annual Reports, 1868. 
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some of its attacks are as sudden. Digestion b sometimes suddenly 
arrested by the presence of food, which is unsuitable for the stomach. It 
is sometimes arrested by sudden mental shock or alarm. 

Disturbances 6f the physical system sometimes suddenly disappear- 
A patient had for six weeks neuralgia of intense severity ; after trials 
of manifold remedies without apparent effect, at length the pain ceased 
at once, and lefl the sufferer entirely free, yet weak. 



APPENDIX D. 



Afler reading the charge of the learned Chief Justice, as delivered, 
and the testimony of the experts with the authorities, the reader will 
judge of the temper and fairness of the subjoined article, which is taken 
from the issue of the "Boston Transcript" of Dec 12, 1868. It is 
difficult to decide whether it is more an attack upon the impartial judge, 
or the learned and conscientious expert 

"Medical Experts in Courts of Justice hold a relation to the 
courts and the jury, to the accused and to the community, that is of the 
greatest importance and responsibility. Following their expressed opin- 
ions, courts and juries may be led into errors, the accused may be 
wrongfully condemned or acquitted, as the case may be, or the community 
may be deprived of an innocent member, on the one hand, or have 
thrown upon it the most guilty criminal on the other. Besides, if the 
conviction be entertained that their tendency is toward the criminal, it 
weakens the force of the law, inasmuch as it inspires a hope, if it does 
not give actual assurance, that its severity will be mitigated by the aid 
of some over-sympathetic humanitarian, or friendly, and it may be, well 
paid, medical man. 

" That medical men, rather than medical sciences, have suffered in the 
opinion of the courts from faultiness in the above direction, is evident 
from the bold, decisive, and pointed words of Chief Justice Chapman in 
his charge to the jury in the case of Andrews at Plymouth, recently, 
when he said : ' The opinions of experts are not so valued as in other 
days. Many experts can be hired for the occasion. You must judge 
yourselves of the evidence offered you.' 

" Surely no plainer words could have fallen from the Court, and a 
severer thrust than it has not been made at the medical profession in 
many a day ; and if their pride can be touched, and their sense of honor 
stimulated, it would seem as though the exciting cause for such emotions 
and efforts had now been presented. 
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'' No surprise is felt at the words of the Chief Justice when the opin- 
ions and testimony of the expert (!) in hehalf of the defendant is 
reviewed, for it must have taken the whole community by surprise, as 
it met with condemnation from all possessing the veriest particle of 
medico>legal knowledge. Happily, however, the Government brought 
forward as an expert a gentleman thoroughly competent and sufficiently 
honorable to present the facts in their true light 

^^ It is well, every way, that the Supreme Court has spoken so plainly 
and the great body of the medical profession will thank it for it. It 
gives them assurance that their good name and fame is not to be vio- 
lated, in the future, without hindrance or rebuke ; and men of culture 
generally will feel that science is not to be prostituted and falsified in 
behalf of the worst criminals ; whilst the masses will take hope that they 
are to have protection against the reckless testimony of incompetent or 
misguided experts, so called, on the witness stand. 

'' Society had come to be alarmed in this direction, and the hands of 
the prosecuting officers have oflen been tied by such means. . Indeed, 
the community has been shocked at the opinions of certain medical 
men, and the expression is common, when the crimes of manslaughter 
and murder are committed, * Oh well, hell get off easily — plenty of 
doctors can be found to swear he's insane.' Thus the man, in a fit of 
rage, as the climax of a long jealousy, who blows out the brains of his 
betrothed or paramour, because, forsooth, he happens to suffer from a 
disease of the heart, is adjudged by ^ experts ' not accountable for the 
murder, and gets off with a comparatively light sentence. 

*' The truth is, certain of the medical profession have either gone quite 
mad from a sickly sentimentality — an unscrupulous willingness to ac- 
commodate villains and their advocates, or from a greedy love of filthy 
lucre. To all this the good sense, love of justice, and the candor of the 
people whb intend to be law abiding, most heartily object, and for its 
cessation they earnestly petition and pray. 

^ However long Chief Justice Chapman may occupy the position he now 
so much honors, he will hardly have the opportunity to do another act that 
will meet with such popular favor, and that will be so fully appreciated 
by all honorable and sound-minded medical and legal men, as when he 
spoke the words quoted in this article in reference to the want of confi- 
dence in medical experts at the present day. Justice." 



ERRATA. 

p. 76. For " from Mr. Holmes to Mr. Andrews," read " from 
Mr. Andrews to Mrs. Andrews." 
p. 110, 3d paragraph, line 2d, for " influenced," read " inflamed." 
p. 115, 6th line from foot of page, for " effort," read «' effect" 
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